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of Water Resources' Rules,fov Conjunctive Management ofSz~vface and Ground Water 

Resouires, IDAPA 37.03.11 et seq. 
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IDAPA 37 
TITLE 03 

CHAPTER 11 

37.03.11 - RULES FOR CONJUNCTIVE MANAGEMENT OF SURFACE 
AND GROUND WATER RESOURCES 

000. LXGAL AU'I'IIOR1TY (RULE 0). 
These rules are promulgated pursoant to Chaprcr 52, Titic 67. ldaho Codc. thc ldaho Adin~riistiat~ve Procedure Act, 
and Section 42-603, ldaho Codc, which provides that the Director of thc Lkpartmcni of Water Resources is 
authorirad to adopr n ~ i c s  and regulations for the distiibuiion of watei fioln t l~e  streams, riveis, lakes, ground watei 
and orhcr naiural water sources as shall he necessary ro cariy out thc laws in accoidancc with tlic priorities o f  rhc 
rights of the users tliereo!: Tliesr r~ilcs arc also issuctl plirsiiant to Section 42-1805(8). ldalio Code, which providcs 
rhc Tlil-cctor with authority to promulgarc i-ulcs implemcnt~ng fir uflrctuating the po8i'crs and dutics of thr dcpanlnent. 

( I  0-7-94) 

001. II'I 'LE AND SCOPE (RULE 1). 
Tiicsc rules may be cited as "Rules for Co~?junctivc Managcmcnt of Suriacc and Ciio~inil Water Kcsourccs." Thc mlcs 
prcscnbe procedures for responding to a dclivc~y call ~ n a d c  by thc iioldcr of a scnior-priority surfacc or ground warcr 
right against the holder of a junior-prioriry ground w;iter ~iglit in an area having a co!nmon gioiind water supply. It is 
~ ~ i t c n d c d  thar thcse nilcs bc incorporated into genela1 irules governing water diitnhiitiiin in ldaho whcn such nilcs arc 
adoptcd subsequently. (1 0-7-94) 

002. WRITTEN IN'SEKPRETA1IOYS (1ZUI.E 2). 
In accordancc with Section 67-520l(l9)(b)(ib), Id>iho (:,,do; thr Dcjianmmt o! Watei Resaurcas docs nor have 
written statcmenrs rhat pcitain to thc intcrprctarion ofthe nilcs ofthis chaptcr, or to the documentation o f  compliance 
w ~ t h  thc n ~ l c s  of this cliaptcr. (10-7-94) 

003. ADMINISTRATIVE APPEALS (KUI.I< 3). 
Appeals may br  iaken pursuant to Section 42-I701A, ldaho Code; and thc depanincnt's Kulcs of Procedure, IDAPA 
3 7 0 1 . 0 1 ~  (1 0-7-94) 

004. SEVERABILITY (RULE 4). 
The niles governing this chapter are scvcrablc i f  any mlc, or part rhcrcof, or tlic application of such rule to any 
person or circiimstancc is dcclarcd invalid, that invai~dity does not allkct the ualrd~ty of any rematnine ponion o f  this 
chapter. (10-7-94) 

005. 01-HER AUTIIORITIES REMAIK API'LIC/\BLF (111Jl.E 5). 
Nothing in these rules shall limit the Director's authority to takc altcrnat,vu or additional actions relating to rhc 
~nanagemeot of water resources as piovidcd by Idaho law. (1 0-7-94) 

010. DEFINITIONS (RULE 10). 
Fur thc purposes ofthcsc rules, thc following telins will be used as defined below. 

01. Arca Having a Comnion Ground  Water Supply. A ground water source within which the 
divcrsion and use of ground watcr or changes in ground water recharge affect the flow of water in a surfacc water 
source or within which the diversion and use of watri  by a lholdcr o f a  ground water light affects the ground water 
supply ava~lahle to the holders of'otlier ground watcr rights. (Section 42-237a.g., Idaho Code) (10-7-94) 

02. Artificial Ground Water Kccharge. A deliberate and piirposeful activity or projcct that is 
performed in accordance with Section 42-234(2), ldaho Code, and thar divcns, distributes, injccts, stores or sprcads 
water to areas from which such water will entcr Into and rccliargc a ground watcr sourcc in an area having a common 
gr0u"d Water supply. (1  0-7-94) 

03. Coiljunctive Management. I.egal and hydrologic integration of adminisnation of the diversion 
and use of water under water nghts from s u r h c c  and ground watcr sources, including areas having a common ground 

-. -- . - . . - - - 
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watcr siipply~ (10-7-94) 

04. Delivel-? Call. A request from the holdcr of a watcr right for admin~su-at~on of watcr rights undrr 
the p r ~ r  q ~ ' p ~ o p n a t ~ c ~ n  doctrine. ( 1  0-7-94) 

05. Ikpar tment  i h c  1)eparunmt ofWatcr Resources created by Section 42.1701, Idaho C:ode~ 
(10-7-94) 

06. Director The 1)irector ofthe Depamiient of Watcr Kcsources appointed as piov~ded by Sectlon 42- 
1801, Idaho Code. or an employee, hearing ofticcr or othcr appointee o f thc  Depart~nent who lias hem dclcgateil to 
act ibr tlic iJirector as prov~ded by Section 42-1701, Idaho Code. (10-7-94) 

07. Full Economic Development ofI!nderground \I'atcr Resources. Thc diversion and ilsc of ivatcr 
froin a ground \\,arc, solircc for beneficial uses in the public interest at a rate ilia1 docs not cxcecd thc reasonably 
anticipatcrl avcragc rate of fiiture natural recharge; in a manner that does not restilt in material injury to scnior-priority 
surface or ground water ilglits, and that funhers the of reasonable use of surhce and ground watrr as set 
fc~rth in Rule 42 (10-7-94) 

08. I'tztile Call. A delivery call made by the holder of a senior-priority surface or ground watcr right 
that, for phys~cal and hydrologic reasons, cannot be satisfied within a reasonable time of the call by immcdiatcly 
cunailing dlvcisions undcr jonioipriorip ground water rights or that would result in waste of the watcr rcsoi~rce. 

( 10-7-94) 

09. C;round Water  Management A r e a  Any groiind water basin o i  drsignatcrl pair thcrcof as 
designated by tiic Llircctor pu~suiint to Section 42-233(b), Idaho Code. ( 10-7-94) 

10. Ground Water. Water under the surhce oftlie g io~~ni l  wliatci,er may br  thr geological struot~iie in 
which i t  IS stanrling or moving as provided in Section 42-230(a), Idaho Code. ( 10-7-94) 

11. Holder of a Water Right. The legal or beneficial owner or user pursuant to lease or oonn-act o f a  
right to divcn or to protect in place surfdcc or ground watcr ofthe state for a beneficial use or purpose. ( I  0-7-94) 

12. Idaho 1 . a ~ .  Thc constitution, statutes, administrative niles and case law of Idaho. ( 10-7-94) 

13. duniur-Priority. A watcr right priority datc later in time than the prlority datc ofother watcr rights 
bong considered. (10-7-94) 

14. Malerial Injury.  Ilindrunce to or impact upon the exercise of a water right causcil by thc use rrf 
watcr by anotlielpcrson as determined in accordance with Idaho Law, as set forth in Rulc 42. ( 10-7-94) 

15. Mitigation Plan. A document submittcd by the holder(s) of a junior-priority ground watcr right 
anri approved by the Director as provided in Rulc 043 that identifies actions and measures to prevent, or cornpensate 
holders of senior-priority water rights for, rnaterial injury caused by the diversion and use of water by the holders of 
junior-priority ground water rights within an area having a common ground water supply. (10-7-94) 

16. Person. Any ind~vidual, panncrship, corporation, association, govcrnmcntal subdivision or agcncy, 
or public or private organization or entity oiany character. (10-7-94) 

17. Petitioner. Person who asks the 1)cpanmcnt to initiate a contested case or to otlicrwisc take action 
that will result in the issuance of an order or nilc. ( 1  0-7-04) 

18. Reasonable Ground Water Pirmping Level. A level establishcti by thc Ilirector plirsuant to 
Sections 42-226, and 42-237a.g., ldaho Code, either generally for an area ur  aquifer or for individual watcr rights on 
a case-by-case basis, for the purpose o i  protecting the holders of sm~oi-priority ground water rights against 
unrcasonahle lowsring of ground water levels caused by diversion and usc of surface or pound watcr by tha holders 
of juniorpriority surface or ground water rights undcr Idaho law. ( 1  0-7-94) 

Page 3 1 A f  2007 
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19. Reasonably Anticipated Average Hate of Future  Natural Recharge. The estimated averagc 
aiiiiual volurna of watcr rcchargcd to an area having a common ground water supply from precipitation, underflow 
from tribi~taiy sourccs: and streain losses arid also water incjdcntally ircharged to an arca having a common ground 
watnsupply as a rcsult of thc diversion and use ofwatcr for imgation and other purposes. The estimate will bc based 
on available data regarding conditions ofdivcrsion arid use ofwatcs existing at the timt: the rstiinate is made and may 
vary as these ciinditions and ava~lablc infc>rniation change. (10-7-94) 

20. Respondent. Pclsiins against whom complaints or pctitions arc illcd or about whoni investigations 
arc initiated. (1 0-7-94) 

21. Senior-Priority A watei light priority dale earllei in time than the priority dates of other water 
rights bcing consideled. (1 0-7-94) 

22. Surface Wato-. Riveis, streams; Iakcs and spnngs whcii flowing in their natural charuicls as 
provided in Sections 42-101 anii 42.103. lil;ihr, ('oilc~ (1  0-7-94) 

23. Water District. An insiiui>icniahty of the state of Idaho creatcd by thc Director as provided in 
Section 42-604, ldaho Code, for tile purpose oipciiiirming the essential governmcntai function of distribution of 
watcr among appropriators unricr liiaho l;iw (1  0-7-94) 

24. Watern~aster .  A peison electcd and  appointed ah providcd in Section 42-605, and Section 42-801, 
Idaho Code, to distribute water \vithin a water district. (1  0-7-94) 

25. Water Right. I ~ h c  lcgal nght to divelr and usc or to protect in place tlic public waters of the state of 
ldaho whcrc such nglii is eviiienccd by a decrcc, a pcnnit or llccnsc issucd by the Department, a bcncficial or 
constinitional use right o r  a right bascd on fcdcrai law ( I  0-7-94) 

020. GENERAL STA'IEMEN'I'S OF PURPOSE AND POLICIES FOR CONJUNCTIVE 
MANAGEIMEN1' OF SURFACE AKD (;ROGNI) W,47FH KESOURCES (RIJ1.E 20). 

01. Distribution of Water Anlong the l folders  of Senior and Junior-Priority Rights. Thcsc rules 
apply to ail situations in thc siatc whcrc ilic d~rcl-sioil rind usc of' water underjunlor-pr~or~ty ground water rights either 
individually oicoilcctivcly causcs niatciial iriqiiry to uscs of~vatcr  under senior-priority watcr rights. The  rules govern 
the distr~bution of water from ground watci sources and arcas having a common ground watcr supply. (10-7-94) 

02. Prior  Appropriation 1)octrine. Tiicsr ntlcs acknowledge all elrinents of the prior appropriation 
doctrine as cstablishcd by Idaho law. ( 10-7-94) 

03. Reasonable Use of Surface and Ground Water. These rulcs integrate thr administration and use 
of surface and ground water in a manner consisteni with the traditional policy of reasonable use of both suiFace and 
ground water. The policy of reasonable usc includcs the concepts of priority in time and superiority in right being 
subject to conditions of rcasonabie usc as the legislature may by law prescribe as provided in Anicie XV, Section 5, 
Idaho Constitution, optimum dc\~cIopriicnt of water iesourccs in the public interest prescribed in Article XV, Section 
7, ldaho Constihition, and full economic devciopment as defined by ldaho law. An appropriator is not entitled to 
command the entirety o l  large volumes of watcr in a surface oi- ground watcr sourcc to suppofl his appropriation 
contrary to the public policy of rcasonahic use of water as described in this nile. (1  0-7-94) 

04. Delivery Calls. These rules piovidc the basis and procedure for responding to delivery calls made 
by the holder ol 'a senior-priority surfacc or ground water right against the holder of a junior-prio~~ty ground water 
right. The principle of the futile call applies to the rl~stribution of water under these nilcs. Although a call may be 
dcnicd under the fuiile call doctrine. these rules may rcqilirc mitigallon or staged or phased cunailnient of a junior- 
priority usc if diversion and use of water by the hoidci- of the junior-priority watcr right causcs material injury, even 
though not immsd~atcly mcasurablc, to thc holder o f a  senior-priority surface or ground water nght in instances where 
the hydrologic connection may he rcmoic. tile resource is large and no direct immediate reliefwould bc achievcd if 
the junior-pnonly water use u a s  discontinued. (10-7-94) 
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05. Exercise of Water Rights. Thcsc mlcs pro\,idi- the basis Sol deteiminmg the reasonableness of the 
diversion and use ofwatcr by both tlir holder of a scnior-priority watcr right who requests plionty dehvery and thc 
holder o f a  junior-priority water right against whom the call is iliaric (1  0-7-94) 

06. Areas Having a Common Ground Water Sapply. Thcsc rules provide the basis for the 
designation ofarcas ofthe state that have a common ground watri supply and the procedures that will be followed in 
ii~corpoiating the watcr rights within such areas into existing watcr d~stricts or creating new districts as provided in 
Section 42-237a.g., and Section 42-604, ldaho Code, or designating such arcas as ground water management areas as 
provided in Section 42-233(b), Idaho  code^ (1 0-7-94) 

07. Sequence of Actiorrs for Responding to Deliuery Calls. Rulc 30 provides procedures for 
responding to delivery calls w~thin arcas having a common gro~inti w;!tci supply that ha3.e not been incorporated into 
an existing or new watcr district or dcsignatcd a ground watcr managcn~ciit area Rule 40 prnuidcs procedures for 
responding to delivery calls within watcr districts where areas having a common ground watcr supply have been 
incorporated into the district or a new distiict has hccn crcated Rule 41 provides procedilies for responding to 
delivery calls within airas that have bcan ilcsignatcd as ground water nianagenient areas. Rule 50 desipates  specific 
known areas having a common groitnd water supply u,t~hin thc state. (1 0-7-94) 

08. Reasonably Anticipated Average Rate of Future Natural Recharge. Thesc rulcs provide for 
administration of the use of ground watcr rcsourccs to achieve the goal that ivithrirawals of ground water not exceed 
thc reasonably anticipated average rate of f~lturc natural iechage. (Section 42-237a.g., Idaho Code) (10-7-94) 

09. Saving ofDefenses. Nothing in these mlcs sl~all aikct or in any way limit any person's entitlement 
to assert any defense or claitn based upon fact or law in any contcslcd case or othcr procceding. (10-7-94) 

10. Wells as  Alternate o r  Changed Points of Diversion for Watcr Rights from a Surface Wate r  
Source. Nothing in these nlics shail prohibit any holder of a watcr r,ght iiorn a siirfiicr watcr souice from seeking, 
pirsuant to ldaho law, to chaiigc rhc point of diversion of thc watcr to an inter-conncctcd area having a oomn~on 
ground water supply. (1 0-7-94) 

11. Domestic and Stucli Water-ing Ground Water Ilights Exempt. A rlclivery call shall not be 
effective against any ground watcr right i~scd fol- don~estic p~~iposcs  regardless of priority date whcrc such do~nestic 
use is  within tlie linilrs oTthe dehn~tion set lhrth in Scction 42-11 I, ldaho Code; niir agalnst any ground water right 
used for stock watcring wherr sucli stock watcrlng usc is within thc limits o l the  definition set forth in Section 42- 
1401A(12), ldaho Code; providcrl, however, this exemption shall not proh~hit the lioldrr o i a  water right for domestic 
or  stock watering uses from making a delivery call, including 21 deli\,ery call against the holders of other domestic or 
stockwatering riglits, where the holder of such nght is sulkring material injury. (10-7-94) 

021. -- 029. (RESEHVEI)). 

030. RESPONSES TO CALLS FOR WATER DELIVERY MADE BY T H E  HOLDERS O F  SENIOR- 
PRIORITY SURFACE OR GROUND WATER RIGHTS AGAINST T H E  HOLDERS O F  JUNIOR- 
PRIORITY GROUND WATER RIGHTS WITHIN AREAS OF THE SI'ATE NOT IN ORGANI7,ED 
WATER DISTRICTS OR WITHIN WATER DISTRICTS WHERE GROUND WATER REGULATION H A S  
N O T  BEEN INCLUDED IN T H E  FIINCTIONS O F  SUCH DISTRICTS OR WITHIN AREAS THAT HAVE 
N O T  BEEN DESIGNATEI) GROUND WATER MANAGEMENT AREAS (R1II.E 30). 

01. Delivery Call (Petition). Whcn a delivery call is made by the holder of a surfkce or ground water 
nght (petitioner) alleging that by reason of diversion of watcr by the holders of one ( I )  or Inore junior-priority ground 
watcr rights (respondents) the petitiorier is suffering milte~ial injuly, the petitioner shall file with the Director a 
pctition in writing containing, at Icast, the following in addition to the infc~rmation rcquirrd by IDAPA 37.01.01, 
"Rules of Procedure of thc Ilcpairmcnt of Watcr Resources," Rule 230: (10-7-94) 

a. A description of thr water rights o f t h r  petitioner rncluding a listing of the decree, license, permit, 
claim or other documentation of such nght, the watur divrrsion and dellvery system being used by petitioner and the 
beneficial use being made of the wilter. (10-7-94) 
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b. T11c names, addresses and description of tiic water rights of tlic ground watcr users (respondents) 
who are alleged to hc causing rnatenal injury to thc riglits of the petitioner in so far as sucli inionnailon is known by 
the petitioner or can be rcasonahly dctr~niiiicd by a search ofp~ibl ic  records. (10-7-94) 

c. All inibmation, measurements, data or study results available to the petitioner to support the claim 
oimatcriai injury. ( 3  0-7-94) 

d. A description of thc area having a corlimon grot~iid watcr supply with~n ~ \ ,h ic l~  putitioner ilcsires 
~unior-priority ground watcr diversion and use to be rcg~tlatcd. ( 10-7-94) 

02. Contested Case. 'Thc Department wili considcr thc nianer as a petillon ibr  contencd case undcr the 
I)cpanmcnt's Rules of Procedure, IDAPA 37.01 0 1  Thc petitioner shall scrvc the petition tipon all known 
rcspondcnti a5 ieiluircd by IDAPA 37.01 0 1 ,  "Kulcs of Procedure of tlie Dcpart~iici~t of Water R~.sources." Ruic 203 
In addition tu siich direct service by pctitionei, the i>rpiirtment will give s ~ ~ c h  general notice by publication or news 
rclcasc as ivill ad\,isc ground water useis withiii the petitioned area of the mattrr (10-7-94) 

03. Info,-ma1 Resolution. Thc Dcpanrnciit may initially considcr the contcsted casc for irilbrtnal 
resolut~on iindcr the pimvisioiis of Sect~on 67-5241, Idaho Codc, if doing so will expedita the casc without prcjlidicing 
the interests ofany pany. ( 10-7-9.1) 

04. Petition for Modification of an Existing Water District. In thc cvcnt tlic pct~t~ori proposes 
r ~ g u l a t ~ o n  of gioiind watcr rights coi~jmictively with su,?acc watcr rights in an organized watci- district. and the watei~ 
r~ghts  have been adjudicated, the Departlnrnt may crinsidcr such to be a petition for modification of the organized 
water district and notice oSprnposed modification of the watei- district shall be provided by the iliracioi pursuant to 
Se~.tion 42-604. Ida110 (:odt.. The Dcpanment will proceed to consider thc rnatter addressed by the prtltion undcr thc 
ilepanmcnt's R u l c  oCProcedurc. (1 0-7-94) 

05. l'etition for Creation of a New Water District. In the cvcnt the pctit~on proposes lreglilatlon of 
ground watcr rights from a ground watcr source or conjuiictively with surface water rights with~n an arca having a 
coirilrlorl gloilnd watcr supply which is not in an existing watcr district, and thc wntcr rights lhave been adjodlcatcii, 
the Depanincnt may consider such to be a pctition for creation of a nrw water district and noilce ofpioposed creation 
o f a  water iliitrict shall be provided by the Director pilrsuant to Scction 42-604, ldalro Ciide. Thr Department wili 
piocccti to consider the mancr under the Depanmmt's Rules of Procedure. ( 10-7-94) 

06. I'etition for Designation of a Ground Water Management Area. In the event the petit~on 
pn~poscs rcgiilation of ground water rights from an area hav~ng a cornrnon pound water supply witli~n which the 
watrr rights ha\'e iiot brrti adludicated, the Department may considcr such to be a petitrun for designation of a ground 
watcr managenlent area pursuant to Section 42-233(b), Idaho Code. The Depann~ent will procccd to consider the 
mattcr under thc Dcpanment's Rules of Proccdurc. ( 10-7-94) 

07. Order .  1:ollowing consideration of the contested case ir~ider tlre Dcpartrnent's Rules of Procedure, 
the Director may, by order, take any or all of the following actions: (1 0-7-94) 

a. Deny the petition in whole or in pail; (1 0-7-94) 

I Grant the petition in wholc or in pan or upon cond~tions; ( I  0-7-94) 

c. Dcterminc an area having a common ground water supply which affects the flow of water in a 
surface watei source in an organized water district; (1 0-7-94) 

d. Incorporate an area having a coininon ground water supply into an organized water district 
foliuiv~ng tlir proccd~ircs of Section 42-604, ldaho Code, provided that the ground water rights that would be 
incorporated into thc water district haw been adjudicated relative to thc rights already rncoinpassed within thc 
district; (1 0-7-94) 

e. Create a new watcr distnct following the proccdurcs of Sectlon 42-604, Idaho Codc, provided that 
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the water lights to bc included in thc new watcr district have becn adjudicatcd; (10-7-94) 

f. Determine ihe need for an adjiidication o i  the pl-iorities and pennissiblc ratcs and volunles of 
diversion and conuinptive ilse olidei ihe surface and ground watcr rights of the petitioner and respondents and 
initiatc such atljudication pursuant to Scction 42-1 1106, Idaho Code; (10-7-94) 

&. By siimlnary order as provided in Sectioi~ 42-237 a.g., Idaho Code, prohibit or liiirit the withdrawal 
of water from any writ during any period i t  is dctcrmincd that water to fill any water riglit is not there available 
without causing ground watcr icvcls to bc draivn below the reasonable ground watcr pumping level, or would affecr 
the prcscnt or  firtire iisc of any prior surface oi-ground water righi or result in the withdrawing of the ground watei~ 
supply at a rate beyond thc irasonahly anticipatcri avcragc ratc of fiimre natural rccliaige. The Director will take into 
consideranon thc cxistcncc of any appiovcd initigation plan beforc issuing any order pl-ohibitlng or limiting 
withdrawal ofivatel frorn any well: or (1 0-7-94) 

h. Ilas~gnate a ground watci rn;tnagcmcnt area undcr the provisions of Section 42-233(b), Idaho Code, 
if i t  appears that admii~istration ofthc divcrs~ori and ~ i s c  of water froin an area having a cornlnon ground watcr supply 
is rcquircd bccaiise the gioilnd u:ater supply is insufficient to meet the demands ofwatcr rights or thc diversion and 
use ofwater is at a rate beyond the reasonably anticlpatril average rate of future narural recharge and modification of 
an zxisting watcr district or creation of a ncw watcr district cannot be readily accolnplishrd dur to the nerd to first 
obtain an adjudication ofthe watci rights. (1 0-7-94) 

08. Ordel-s Sol- lntcriln Administration. For the purposcs of Ilule Subsections 030.07.d. and 
030.07.e., an outstaiid~ng ordcr for inrcriin adlnir~istration of water rights issued by the court pursuant to Section 42- 
1417, ldaho Code, iri a gcrlcrnl adjudlcaiion proceeding shall be considel-ed as an adjudication of t l~c  watcr rights 
involved. ( I  0-7-94) 

09. Administ,-ation I'ursuant to Kule 30. Lipon a finding of an arca ofcornmiin ground water slipply 
and upon the incorporation ofsirclr area into an organized watci district, or the creation of a ncu,watcr district, the use 
of water shall be administered in accordance ivith the prioiit~rs of the various water rights as provided in Kule 40. 

(1 0-7-94) 

10. Administration Pursuant to Rule 41. Upon thc designation o f a  ground water inanagcment arm,  
the diversion and usr ofwatcr wltlim siiuh area shall bc administered in accordance with the priorities of the various 
watcr rights as providcd in IIIIIC 41 (1 0-7-94) 

031. DETERMINING AREAS HAVIKG A COMMON GROUND WATER SUPPLY (RULE 31). 

01. Director to Consider information Thc Director will considcr all available data and inibrrnation 
that describes thc rclationsllip hctwccn ground water and siiiface water in malung a find~ng of an arca of common 
ground water supply. (1 0-7-94) 

02. Kinds of Information. Thc information considered may include, but is not limited to, any or all of 
the fbliowing: (10-7-94) 

a. Water lcvcl mcasurcinents, snidies, rcpons, computcr simulations, pumping tests, hydrographs of 
stream flow and ground water levels and other such data; and (10-7-94) 

b. Thr testimony and opinion oiexpcrt witnesses at a hearing on a petition foz expansion of a water 
district or organization o i a  new warcr district or designation o fa  ground water management area. (10-7-94) 

03. Criteria fo r  Findings. I\ ground water source will be determined to be an area having a common 
ground water supply if (1 0-7-94) 

a. The ground water souice supplies water to or receives water frorn a surfacc water source; or 
(1 0-7-94) 

b. 1)iversion anti use ofwatcr f ro~n the ground water source will cause water to movn fro~n the surface 
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water source to thr ground watcr source. (1 0-7-94) 

c. L>iversion and use of water fioin thr ground water soiircc has an impact upon the ground water 
supply available to other persons who divcn and usc water froin tile same ground watei-source. (1 0-7-94) 

04. Reasonably Anticipated Average Rate of Future Natural Recharge. 1 hc Ilircctor will estirnatc 
the reasonably anticipated average rate of fi~tuie natuial ~ecliarga f o r  an arca having a con~rnon ground water supply. 
Such esti~nates will be mad? and updated periodically as new dara and information are available and conditions of. 
diversion ant1 use change. (10-7-94) 

05. Findings. Tlic findings of the Dircctor shall be included in the Ordrr ~ssued pursuant to Rule 
Subsection 030.07. (I 0-7-94) 

032. -- 039. (RESERVED). 

040. RESPONSES ID CALLS FOR WATER DEI.IVERY MADE KY TIIE IIOLDERS O F  SENIOR- 
PRIORITY SURFACE OR GROUND WATER III(;HTS AGAINST 'i3ll< IlOl.DI<RS OF JIINIOR- 

01. Responding to a Delivery Call. When a dclivciy call is rliade by tlii- holder ol'a senior-priority 
water right (petitioner) alleging that by reason of diversion of water by the hiildcrs of' one ( I )  or more junior-priority 
ground watcr rights (respondents) from an area having a cornmiin groilnd w;itcr supply in an organized water district 
tile pctitioncr is suffering material inju~y, and upon a finding by thc 1)ircctor as provided in Rule 42 that material 
lnjuly is occun-ing, thc Director, through the watermaster, shall: (1 0-7-94) 

a. Rcguiatc the diversion and usc of iizatcr in accordance with the priorities of rights of the various 
surface or ground water users whose rights are incliidcd wlthio the district, provided, that regulation ofjunioi-priority 
ground water diversion and use whrre the matcr~al injury IS dclaycd or long range may, by order of the Director, be 
phascd-in over not more than a five-ycar ( 5 )  penod to lessen the economic impact of immediate and complete 
curtailment; or (1 0-7-94) 

h. Allow out-oi'priority diversion of watcr by junior-priority giound ivate~ users pursuant to a 
mitigation plan that has becn approved by the Direcior. (10-7-94) 

02. Ilegulation of Uses of Water hp Wato-master. The Director, throiigh the watermaster, shall 
regulate use of watcr within the watcr district pursuant to Idaho law and the piioritirs ofwaier rights as provided in 
Section 42-604, Idaho Code, and under the following procedures: (1 0-7-94) 

a. 7116: watennastar shall dctcrn~inc the quantiiy of surface water of any stream included within the 
watcr district which is available for diversion and shall shut the hcadgates of tile holdcrs ofjunior-priority surface 
water rights as necessary to assure that water is being d~vencd and used in accordance with the priorities of the 
respective water nghts from the surfdcc water source. (I 0-7-94) 

b. I h e  watermaster si~all  rcgulatc the diversion and use of ground watcr in accordance with the rights 
thereto, appioved mitigation plans and orders issucd by the Ilirector. (10-7-94) 

c. Where a call is made by the holder o f a  senior-piioriry water right against thc holder of a junior- 
priority ground water right in the water distnct the watcnnastcr shall first determine whether a mitigation plan has 
been approved by the Director whereby diversion oTground watcr ]nay be allowed to continue out ofpriority order I f  
the holder o f a  junior-priority ground water right is a participant in such app~oved mitigation plan, and is operating in 
conformance therewith, the watcimaster shall allow thc ground water use to continuc our ofpriority. (10-7-94) 

d. The watrmaster shall maintain records of the diversions of water by surface and ground water 
users within the warcr district and rccords of water provided and other compensation supplied under the approved 
mitigation plan which shall be compilcd into the annual report which is requirrd by Section 42-606, Idaho Codc. 

(10-7-94) 
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e. IJtider thc direction of tlic Dcpart~nent, walrri~iasters ofseparats water districts shall coo~lcratc and 
reciprocate in assisting each other in assuring that dl\,e~siiin and use of water uncici water rights is administcrcd in a 
manncr to assure protection of srnior-priority watrr lights provided the relative priorities of the watrr rights within 
the si-pai-ate water d~stricts have bccn adjud~uatcd. ( 10-7-94) 

03. Reasor~able  Exercise of Rights. in detennin~ng whetliei divelsion and use of water iindcr rights 
w ~ l l  be reg~ilatcd under Rule Subsection 040.01 a .  or 040.0l.b., the ilircctor shall consider whcthci- tlic pctitionzi~ 
making thc iiclivery call is suffering rnate~i;lI inJuly to a senior-prionty watcr right and is diverting and using watc,~ 
cfticicntly and without waste, and in  a manner consistent w ~ t h  tbc goal o f ~ ~ r a s o n a h l c  tisc of sorface and ground 
waters a s  described in Rule 42. Thc Ilirector will also consider whether the respondenr jonior-priili-ity water right 
hiildri IS using water rffiiicicntly and without waste. (1 0-7-94) 

04. Actions of the Watermastel- Under a >litigation P l a n  Whcrc a mitigal~on plan has been 
approved as provided in Rule 42; thc watennastei may permit the divrrsion and usc of groilnd watrr to continue out 
o f  priority order w~thiii the water district providcd thc holder of tlic junior-priurity ground watcr right operatcs in 
accordance with such approved init~gation (1 0-7-94) 

05. Curtailment of Use Where  Diversions Not in Accord Wit11 Mitigation Plan or Mitigation Plan 
Is  Not Ei?.ecfiue Whcre a mitigation plan has been approved and the junior-priority ground water user fails to operatc 
in accordance with such appimved plan or the plan fails to mitigate the rnaterial injiiry resoltrng Srum ilivcrsion and 
use of watcr by holdcrs ofjunior-priority watcr rights, tlic watennaster will notify the Director who will immedlatcly 
issiic rcasc and ilesist ordcrs and dilrct tho watcrrnastcr to tenninatc thc oul-of-pnonty use of ground water riglits 
o thcrw~se benefiting from s~vch plan or take stich othcr aciions as provided in the liiit~gation plan to ensuie protection 
ofsenio~prior i ty  warm ilghts. ( 10-7-94) 

Oh. Collection of Assessmenls Within Watcr District. Wlicrc a nlitigatiori plan has bccn approved, 
tlie waterniastei of thc ware, district sliail include the costs of administration of ihe plan within the proposed aniiual 
operailon budgct of tlic district: and, upon approval by the watcr uscrs at tlie annual watcr district rnerting, thc water 
district shall providc f i r  thc collection of assessment o f  ground water uscrs as provided by the plan, collect the 
assessment\ and cxpcnd funds fnr ilic operation of the plan; and the waterniastcr shall ,iiaiiitain records o f  the 
volumes ilf watcr or other compcnsation made available hy the plan and thc dispositioil of such watcr or other 
compensation. ( 1  0-7-94) 

041. ADMINIS!-RATION OF D1VF:RSION AND USE OF WATER WITHIN A GROUND W A T E R  
M A N A G E M E N I  AJtEA (RULE 41). 

01. Responding to  a Delivery C a l l  Whcn a delivery call is made by thr Iholdc~ of a senior-priority 
ground water nght against holdcrs ofjunior-priority ground water rights in a desipiated ground watei rnanagcnient 
area allcgi~ig that the ground watcr supply is insoflicient to meet the demands ofwater rights within all or portions of 
thc ground water managcincnt area and requesting thc Dirccto~ to ordcr water right holdcrs, on a tunc priority basis, 
to ceasc or reducc withdrawal of watzr, thc 1)ircctor shall proceed as follows: (1 0-7-94) 

a .  Tlic petitioner shail b e  required to submit all infonnation availablc to petitioner on which the claim 
is based that the water supply is insufficient. (1 0-7-94) 

b. The Director shall conduct a fact-finding hearing on the petition at which the petitioner and 
rcspondcnts nray present evidence on the water supply, and the diversion and use of water from the ground water 
management  area^ (1 0-7-94) 

02. Order .  Following thc hearing, the Director !nay take any or all ofrhe  following actions: (10-7-94) 

a. Deny the petition in wliole or in part, ( 1  0-7-94) 

b. Grant the petition in whole or in part or upon conditions; ( 10-7-94) 

c. Find that the water supply of the ground water management area is insufficient to meet the 

~ -- 
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demands ufwatcr rights witliin all or portions o i l h e  ground watcr management area and older water nght holders on 
a time pnor~ry  basis to crase 0 1  lrcdiicc withdrawal of water. plovided that the Tlircctor shall corlsidcr the expected 
benefits o f  an approved rnit~gition plan in making such linding. (10-7-94) 

d. Require thc installation of. measuring devices and the repoiting of water divnsions pursuant to 
Section 42-701, Idallo Code. (1 0-7-94) 

03. Date and Effect of Order.  Any order to ccasc or rcducc withdrawal of watcr will be issued prior to 
Septcmbei I and shall bc cffcctive for the growing season during the year following the date the order is given and 
untll such ordcr is revoked or mod~ficd by furthcr order of the Director. (1 0-7-94) 

04. Prepat-ation of Water Right Priority Schedule. ]:or the purposes of the Order provided in Rulc 
Subscctions 041 0 2  and 041.03. thc Ilircctor iuill otilize all avallahlc w a t r l ~ ~ g l ~ t  records, claims. pcrniirs, liccnscs and 
decrees to prepale a watt., right priority scticdirle. 

(10-7-94) 

042. DETEKMINING &IATEIIIAI. INJURY AND REASONABLENESS O F  WATER I)IVERSIONS 
(RULE 42). 

01. Factors.  Factors thc Director n ~ a y  consider in determining wlictlicr thc holders ofwatcr  rights are 
s~iffei~lng mateiial injuly and iislng watcr cficiently and without waste incluijc, but arc not liinitcd to. the following: 

(1 0-7-94) 

a. The alnount ofwater ;ivailablc iir the source fimm which the water right is diverted (10-7-94) 

h. The cfrort or expense o l i h e  holder of thc  watcr iigllt to divert water from the soilice. (10-7-94) 

c. Whether the cxcic~sc orjunior-priority ground water rights indiv~dualiy or collcctivcly affects thr 
quanllty and timing of when ivatcr is available to; and the cost ~Erxercising, a senior-priority slirfacc or ground watcr 
rlght. 'This may inclndc tllc seasonal as wrll a the multi-year and ci~mulative impacts ofall  ground water witlidrawals 
froin the area having a coinmon grounii w;itcr supply. (1 0-7-94) 

d. If for irr~gntion, thc rate of d~veision cornpaird to the acreage of land seivcd, the annual volulne of 
watcr divcned, the systeiii diversion and conveyance cficicncy, and the method of irrigation watei application. 

(1 0-7-94) 

e. 1.11~ amount of water being dlvci-red and used conipared to the water lights. (10-7-94) 

f. The existence ofw;iter rncasuring and recording devices. ( 10-7-94) 

x .  1 1  . .\'.,.. . , t i . ,  I .. . . . . I  ..r I .  . I *  I ' I .  I . ! _ I  I ,& , I  , I .  . ' . I  I . i..  .I I><. 1::l . . 
.> t l .  ]I.<. ... r', .AI,II,~,~ ' . , . I I I  I > . # '  I % , ;q i  ., 1):. . I I I ~ >  .,,,$I I:\, t ~ . l , l :  I I . % : I \ .  I .  .,I. I :, ? , t : \  .II., ~.III:VI ::. 
and cunservation practices; provided, however, the holdcr of a surfice water storapc right shall be entitled to maintain 
a reasonable amolint of car&-over storage to assure watcr supplies for future dry years. In determining a reasonable 
amount of carry-over storage water, the Diiector shall consider the average annual rate ofii l l  of stoiage re sewom and 
the average annual cany-over Snr prior coinparablc watei conditions and the projected watcr supply for thc system. 

( I  0-7-94) 

h. The extent tu whlch the icquircments o f thc  scnior-priority sliiface water right could he met using 
alternate reasonable means o f  diversion or alternate points of diversion, including the construction ofwclis or the use 
of existing wells to divert and use water from the area havlng a couunon ground water supply under the petitioner's 
surface water right priointy. (1 0-7-94) 

02. Delivery Call fur  Curtailment of Pumping. The holder of a senior-pnority surface or ground 
water right will be prcventcd from rnaklng a delivzry call fur cunailmcnt of purnp~ng of any well used by the holder 
o f a  junior-priority ground watcr right where usu of watci under the junior-priority righl is covered by an approved 
and cffectivcly operating nritigation plan. (10-7-94) 
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043. MITIGATION PLAYS (R1JI.E 41). 

01. Submission of Mitigatiort Plans. A proposed nnitlgatiori plan shall be subinitred to the Director in 
writing and shall contam iha following information: (10-7-94) 

a. The name and mailing adrlress of tiie pelson or persons submitting the plan. (1 0-7-94) 

b. Identification of tlic ivatei rights Sbr wlilch benelit thr mitigation plan is proposed. (1 0-7-94) 

c. A description of the plan setting forth the water supplies ]>iopriscd to he iiscd for mitigation and any 
cil-cumstances or limitatii~ns on tlnc availability of such suppllcs. ( 1  0-7-94) 

d. Such irifonnatirm as shall alloiv the Dii-cctor to e\'aloate the lactois sct ftmh in Rule Subsection 
043.03. (1 0-7-94) 

02. Notice and Hearing. lipon rcccipt of a proposed initigatioin plan the Dircctor will provide norice, 
hold a heanng as determined necessaiy, and considei the plan under the procedural provisions of Scction 42-222, 
ldaho Code, in the samr inanner as applicailons lo transfer water nghis. (10-7-94) 

01. Factors to Be Cnilsidet-ed. I:BCI(JIS that niay bc considered by ihe Diirctor in dctcrmining whether 
a proposed mitigation plan will prcXaent injury to scnior rights inciiidc, but arc not Itmired to, the fr1llowing:(l0-7-94) 

a.  Whotlicr delivery, stolagc and ~ i s c  of water pursuant to the rniitigatiun plan is in compliance with 
Idaho law. (1 0-7-94) 

b. Whether thc mitiption plrin will prov~de iepiacerncnt water, at titc time and place required by the 
scniol--priority watcr right, sufficient to orset  the depietivc cffcct of ground water withdrawal on the watcr available 
in the surface or ground water source at such time and place as ineressary to satisfy t l~c rights of diversion from the 
surface or ground water source. Considerallon will hc given to tlic history and seasonal availability of water for 
diversion so as not to require replacement water at tiinrs whcn t i~c surface right histu~ically has not received a full 
supply, s~ ich  as dunng annual low-flow periods and entcnticd droughr periods. (1  0-7-94) 

c. Whrthcr tile mitigation plan provides i-eplaccmcnt watcr supplies or otl~cr appropriate 
compensation to the senior-priority watei right whcn needed during a time orshortage even ~ f t h r  effect of puniping is  
spread over Inany years and will continuc for years aftripurnping is curtailed. A mirigatiiin plan inay allow for multi- 
srason accounting of ground watcr witlrdrawals :%nil provide fr11icplaccnicnt water to take advantage of vanability in 
suasonal water aipply. Tllc mitigation plan tniust iticlude contlnguncy provisions to assurc protection of the senior- 
priority right ~n the event the mitigation watcr source becomes miavailable. (1 0-7-94) 

d. Whctlicr thc niitigation plan proposes aitlficial rcclnargc of an area oiconlmon ground water supply 
as a means of protecting ground water pumping levels, compcnsating senior-priority water rights, or providing 
aquifer storage for exchange or other purposes related to the mitigation plan. (10-7-94) 

e. Where a mitigation plan is based upon computer simulatiorls and calculations, whether such plan 
uses generally accepted and appropriate cnginccring and hydrogeologic fonnulae for calc~ilating thc depletive effect 
of the ground water withdrawal. (10-7-94) 

f. Whether the mitigation plan uses genrrally accepted and appropl-iate valucs for aquifer 
characteristics such as transrnissivity, sprcilic yield, and other relevant factors. (1 0-7-94) 

g. Whether the rnitigailon plan reasonably calculates the consumptive use component of ground water 
diversion and use. (10-7-94) 

h. The rel~abiliry of the source of replacement water over the term in which it  is proposed to be used 
under the mitigation plan. (1 0-7-94) 
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I .  Whether thc mitigation plan proposes enlargement of the rat? of diversion, scasonal quantlty or 
timc of' diversion under any watei~iglit  being proposed for rise in the mitigation plan. (10-7-94) 

j. Wliethe~ the mitigation plan is consister~t with the consen,atlon of water resources, the public 
iiitcri.st or Injures other watcr rights, or would rrsult in thc divrrslon and ~1st. of ground watei at a rate beyond the 
rcasuilabiy anticipated average Irate of futine natural rcchargc~ ( I  0-7-94) 

k. Whether the niitigation plan provldes fin mon~toring and adjustment as necessaly to protcet senior- 
pn ix~ty  vatc ,  rights from material injury (1 0-7-94) 

1. Whetlicr the plan provides for mitigation ofthe elfects ofpumplng of existing wrlls and the effects 
of pump~ng of any ncw wells which may be ploposed to take \r,atei f~oin the aieas of common grnund watcr supply. 

( I  0-7-94) 

rn. Whether thc mitigation plan provides for ftitore participation on an eijuitable basis by ground water 
pumpers who divert watcr underjunior-jiilonty rights hut who do nnt initially participate in such mitigation plan. 

(10-7-94) 

n. A lnitigation plan may proposa division of the area of common ground water supply into zones or 
segments for the purpose ofconsidrration of local impacts, timing of depictions, and replacement supplies. (10-7-94) 

0. Whether the petitioners and rcspondcnts liave enteied into an ;agreement on an acccptablc 
n~itigation plan cvcn thoiigli such plan may not otherwise bc fillly in oompllancc wit11 these provisions. (10-7-99) 

044. -- 049. (RESERVED). 

0.50. AREAS 1)E'J'ICRMINJLD '1'0 HAVE A COMMON GROUND W'ATEII SUPP1.Y (RI1I.E 50). 

01. Eastern Snake Plain Aquifer. The area of col'cragc of this rule is the aqoife~ undeilynig thc 
Eastern Snake River Plain as  thc aquifer is defined in the rrpoin, Hydrology and Digital Si~nulation of thc Regional 
Aquifer Systcm, Lasteni Snake River P la~n ,  Idaho, USGS Professtonal Paper 1408-I:, 1992 excluding areas south of 
thc Snake River and west of thr line separating Sections 34 and 31; 'Township I0 Soiith, Range 20 East, Boise 
Meridian. (1 0-7-94) 

a. The Enstern Snake Plain Aquifer supplies watcr to and rccci\'cs water from the Snakc River. 
(10-7-94) 

b. l l i c  1:astcrn Snake Plain Aquiitr is Sounil to be an area having a common groilnd watcr supply. 
(10-7-94) 

C. The reasonably anticipated avcragc rate of Suture natural rcchargc 01 the Eastern Snake Plain 
Aquifer will be csiimated in any order lssucd pursuant to Rule 30. ( I  0-7-94) 

d. The Eastern Snake Plain Aquifer aiea o r  common ground watrr supply will be crcatcd as a ncw 
watcr district or ii~corporatcd into an existing or expanded watei district as provided in Section 42-604, Idaho Code, 
when the rights to the divers~on and use of water from the aquifer havc been adjudicated, or will be designated a 
ground water management arra. (1 0-7-94) 

051. -- 999. (RESERVED). 
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STATEMENT OF THE CASE 

1. THE NATURE OF THE CASE. 

This case presenrs a facial constitutional challenge to the Rules for Conjunctive 

Management of Surface and Ground Water Resources (the "CM Rulcs" or "~ules"j. '  Appellant 

ldaho Uqartment of Water Resources ("IDWR or "the Department") promulgated the Rules to 

integrate the administration of surface water rights and ground water rights under the prior 

appropriation doctrine as established by Idaho law. IDWR takes this appeal from a surnmary 

judgment ruling declaring the Rules facially unconstitutional based on the perceived absence of 

certain "procedural components" of the prior appropriation doctrine from the Rules. 

The question of such an absence was not raised, brlefed or argued in the district court. 

Rather, the district court proceedings focused on the Plaintiffs-Respondents' ("Plaintffs") theory 



that Idaho law requires "st~ict priority" administration of water rights. The Plaintiffs argued that 

Idaho law requires immediate and automatic curtailment of junior ground water rights any time 

a senior surhce watcr right holder's water supply dips below the decreed ciuantity, witho~ll 

regard to the extent of hydraulic interconnection between the surface and ground waier supplies, 

thc cffect of junior ground water diversions on the scnior right, the extent of the senior's current 

needs, or any other relevant 2nnciple of the prior appropriation doctrine as establislred by Idaho 

law. The Plaintiffs argued that the Rules pennit a "re-adjudication" of decreed rights because 

they recognize such substantive tenets of the prior appropriation doctrine rather than requiring 

adnunistration based solely on priority date and decrecd quantity. 

The district court correctly rejected these arguments and held that the substantive factors 

and policies recognized in the Rules are consistent with the prior appropriation doctrine and can 

be applied constitutionally. The district courl went on, however, to hold the Rules i'acially 

unconstitlitional on an entirely different b a s i s t h e  perceived absencc of "procedural 

components" of the prior appropriation doctrine the district court viewed as constitutionally 

mandated. The questions presented by this appeal thacfore differ in significant respects from 

the questions actually litigated in the district court. 

Tlris is particularly true in that the district court focused 011 the application of the Rules to 

the Plaintiffs rather than the Rules' facial validity, even though the administrative )record was 

incomplete and a factual record was never properly developed in court. The district court 

interpreted ldaho Code 5 67-5278 as n~aking the Director's actual and "threatened" application 

of the Rules to the PlaintiEs the controlling inquiry, and as authorizing judicial review of an 



ongoing adniinistrative proceeding in a "facial" challenge. Likewise, the district courr's holdirlg 

that the "reasonable carryover" provision is facially unconstitutional was based on premature 

judicial review, and on the district court's unprecedcntcd ruling that storage rights in Idaho 

include an e~~titlement to retain a full storage allohnent through the end of an irrigation season, 

while cailing for the curtailment ofjunior rights, regwilless of whether a full storage allomrent is 

necessary for the authorized beneficial usc in either the current season or the next season. 

This case presents questions that strike at the core of the Idaho Administrative Procedure 

Act and the prior appropriation doctrine, and poses significant constitutional law questions. As 

discussed herein, the district court erred in several respects that warrant reversal. 

11. THE PROCEEDINGS AND DISPOSITION 1N TI1E DISTRICT COURT. 

The Plaintiffs filed a declaratory judgment complaint under Idaho Code 5s 67-5278 and 

10-1201-10-1217 on August 15, 2005, seeking declarations that the CM Rules are being 

unconstitutionally applied to the Plaintiffs' request for administration of junior ground water 

rights ("delivery call"), and are void on their face.' Rangen, Inc., Clear Springs Foods, Inc., the 

Thousand Springs Water Users Association, and Idaho Power Company intervened on the 

Plaintiffs' side of the case, and the City of Pocatello and the Idaho Ground Water Appropriators, 

Inc., intervened on the Appellants-Defendants' ("Defendants") side. 

The Defendants moved to dismiss the Complaint under the doctrines of primary 

jurisdiction and failure to exhaust administrative rernedie~,~ but the Plaintiffs and the iike-aligned 

Interveners (collectively, "Plaintiffs") moved for summary judgment before the district court 



ruled on tho motion to dismiss.' The district caul1 denied the motion to dismiss but limited 

summxy judgment to the facial challenge After tlie Defendants tiled a brief opposing 

sumrnsry judgment, the disfrict court ordercd that the ficial challenge would be decided on the 

basis of the "threatened application" of the Rules to the Plaintiffs' delivery call." 

The district court allowed the parties to file supplemental b~iefing under the "threatened 

application" standard: and heard summary judgment arguments on April 1 I ,  20(16."he district 

court entered a 126-page Order on Plaintiffs' Motion for Summary Judgment ("Order") on June 

2, 2006; holding that the substantive Sactors and policies of the R u l e s  can be applied 

constitutionally and are consistent with the prior appropriation doctrine," bu! that the Rules are 

Facially unconstitutional as a whole due to the perceived absence of certain "procedural 

components" of the prior appropriation doctrine." The district court also held that the 

"reasonable carryover" provision regarding year-end carryover in reservoir storage was facially 

tinconstihitional on grounds of its "threatened application" to the Plaintiffs, and under this 

Court's decision in Washington County Irrigurion Districl v. Talboy, 55  Idaho 382: 43 P.2d 943 

(1935)" The district cour-t entered a corresponding Judgment Granting Partial Summary 

R .  Vol IV, pp. 736-37; R. Val. V, pp. 1095-96, 1229-30; R. Vol, VI, pp. 1266-67. 
I K. Vol. VI, pp. 1312, 1314;Tr. Vol. 1, p. 132-33, 135; R. Vol. V111,p. 1813. 
6 K. Vol. VIII, pp. 1814-15. 
1 R.  Vol vm,pp.  2059-86; R. Vol. IX, pp. 2173.2223; R, Vol . IX, pp. 2248-2277. 
8 T. Val. 1, p. 182. 
9 The Order is localed at R. Vol. X,  pp. 2337-2477. Subsequent citaiions ta :he Ordcr will consist of the 
word "Order" and the corresponding page numhcr(s) rather t h a ~ ~  a record citation. 
I" Order at 3,83-90. 
I I Ordcr at  3.83-83,90-98. 
I 2  Order at 109-17, 



Judgnlerlt ("Sudg~nent.'i on June 30,2006, '~ ail? cert~fied the Judgment under Rule 54(b) on July 

11, 2006.14 The Defendants filed a Notice of Appeal on the s ~ m e  day.'' 

111. STATEMENT OF FACTS. 

A. TheConiurlctive Management Rules. 

IDWR promulgated the CM Rules in 1994 for use in responding to delivery calls by the 

holders of senior priority silrface or g n u n d  water rights against the holders of junior priority 

ground water rights diverting from interconnected sources.'" Prior to the 1992 amendments to 

Idaho Code S §  42-602 and 42-603 that provided for the inclusjon of ground water rights in water 

districts," ground water rights aid surface water rights had been administered as separate water 

sources in Idaho. The CM Rules are the tirst formal rulemaking attempt to establish a 

comprehensive fra~ncwork for joint administration of rights in interconnectcd surface water and 

ground water sources. The Rules provide procedures tailored to water districts, ground water 

management areas, and areas outside of such adrninistrarivc s truciure~. '~ 

B. The Plaintiffs' Water Deiivew ~ a 1 1 . I ~  

The Plaintiffs hold surface water rights in the Snake River or springs in tlie Snake River 

-- ~ 

I3 R. Vol. X., pp. 2502-05. 
I+ TI. Vol. I, pp. 359,371-72. 
$5  R. Vol, X, p. 25 16. 
Ih LDAPA 37.03.1 1,001. Subsequent citations to pprvisrons of the CM Rules will cor~sist of the term "CM 
Rule" or "Rule" and the conesporrding rule number rather than an lDAPA citatiorr. For instance: IDAPA 
37.03.11.20.02 xi11 be cited 8s "CM Rule 20.02" orWRule 20.02." 
17 1992 Idaho SessionLaws ch. 339 $ 5  2.4, p. 1015-16. 
18 CM Rulcs 30,40, 4 1. 
19 Tlie Defendants discuss the Plaintiffs' delivery call and the Director's response rheieto solely for purposes 
of supporting Defendants' assignmenls of error in this appeal. The Defendants rescrvr all objections to lhc district 
court's review of the Plaintiffs' delivery call proceedings and its confiideratioil and resolution of d~spuled factual 
issues in this case. 



canyon, and several also hold storage contracts l s ~ t h  the Unlted States Rureaii of RecIamat~on 

("USBR") for space in the Upper Snake River reservoirs.20 in January 2005, the five named 

Plaintiffs and two other entities2' submitted a delivery call to the Director seeking preemptory 

curtailment of junior ground water rights during the 2005 irrigation season.2z The Director 

responded with an order on Febniary 14, 2005, that, among other things, concluded that the 

YIalntlfF~' water suppltes likely would be inju~ed by jui~lor ground water diversions during the 

2005 ~eason.~ '  The Director ordered that he would determine the reasonably likely extent of the 

projected injury after the USBR and the United States Army Corps of Engineers released their 

joint forecast for jnflotv to the Tipper Snake River Basin for April 1 through July I, 2005.'~ 

The Department received the joint inilow forecast on April 7, 2005, and thc Director 

issued an order Sol. relief ("Relief Order") less than two weeks later, on April 19, 2 0 0 5 . ~ ~  The 

Relief Order determined the water shortages and shocfalls the Plaintiffs were reasonably hkely 

to suEfe~ in 2005, and the amount of additional water that u;ould accrue to the Plaintiffs' supplles 

under various scenarios for the curtailment of junior ground water rights.26 The Relief Order 

identified the junior ground water rights subject to adminisbation pursuant to the Plaintiffs' 

delivery call, and ordered these juniors to provide "replacement" water in sufficient quantities to 

20 R. Val. 1, pp. 168-73. T'he underlying storage rights for these reservoirs are claimed by United States 
Bureau of Reclamntion and have not yet been adjudicated in the SRBA. 
2 1 The two o rha  endties were Milner Irrigation 1)istrict and North Side Canal Company. Collectively, the 
seven entities are know1 as the "Surface Water Coalition" or, in some portions of the record, "SWC." 
22 R. Vol. 111, pp. 593.650. 
23 R. Vol. JX, p. 2244-71 5; R. Vol. X, p. 2550, L. 5 .  
26 T'he February 14 order also granted IGWA's request to intervene in rlle adminiswati~e matter. 
21 Appenmx A is copy of the Relief Order. Subsequent citations to the Relief Order will consist of the term 
"Relief Order" and the corresponding page aidlor paragraphs numbe~s. The Director issued an amended Relief 
Order on May 2,2005, The amendments were limited and are not germane to the issues presented in this appeal 
21, Relief Order at 24-29. 



offset the depletions in the Plaintiffs' water. supplies caused by the junior diversions, at the tine 

and in the place required under the Plaintiffs' water rights, or face im~nediatc curtai~ment.~' 

The Director expedited the Relief Order by making it effective inlnlediateiy as an 

emergency order under Idaho Code § 67-5247," and by issuing i t  beforc a hearing. Pursuant to 

Idahu Code 5 42-1701A(3), the Relief Urder provided that aggrieved parties were entitled to an 

administrative hearing on the order if requested within fiReeu days, but othenvise the order 

would become final." The Plaintiffs and IGWA requested an adtrlinistrative hearing, but the 

Plaintiffs filed this action before the date set for the hearing and subsequeritly requested stays or 

continuances in the hearing schedule, either on their own behalf or jointly with other parties.3a 

This administrative challenge to the Relief Order remains pending. 

C. Thc Dcclaratorv Judment  Action. 

The Con~plaint focused primarily on the allegedly unconstitutit~nal application of the 

Rules to the Plaintiffs' delivery call and sought correspoltding declaratory relief." The 

Complaint also sought a declaration that i hc  Rules are "void on their face."32 The Plaintiffs' 

suninlary judgment motion relied on extensive afidavits pertaining to the Plaintiffs' delivery 

and briefing that cotiflated the as-applied and facial claims and arg~~rnents. '~ The 

li Id at 43-46. 
28 Id. at 46 1 14. 
29 iri at 46 1 14. 
30 K. Vol. IX, p.  2244,V 3 ("Illustrative Timeline" at 2-3 ); R. Vol. S, p. 2550, L. 5. Appendix B is a copy of 
the "Illustrative T~meline" for the administrative proceedings on the delivery call. 
i i  Scegenerally R. Val. I, pp. 5-1051 13, 14(A)-(B), 15, 17. 18 (Count I); idal 10 fl 1-2 (Count 11); id., p. 1 t 
(prayer for relief). The petitions to intervene made sirrilar allegations and requests for relief. R. Val. I, p p  85-92; 
R. Vol. 11, pp. 292-96. 
jz R . v D I . I , ~ ~ .  1 1 , 9 1 ; ~ . ~ o l . n , p p . 2 9 6 .  
33 R .  V o l  1V, pp. 744-983; R. Vol. V, p p  1100-1 189; R. Voi. \I, pp. 1257-h5; R .  Vol. X, p. 2550, L, 1: R. 



Deiendmts argued lhat the case should be dismisscd as an improper attempt to bypass the 

administrative 'I'tle district court found that the Plaintiffs had failed to exhaust their 

administrative remedies, but nonetheless declined to dismiss any claims.36 

The Defendants sought clarjlication that summary judgment would be limited to the 

facial claim and requested that the Plaintiffs re-brief sununary judgment on the facial claim 

alone." While the district court affirmed thal the summary judgment hearing was confined to 

the facial challenge,'"t declined to exclude the factual materiais or ordcr re-bricting.?' 

In their brief in opposition to summary judgment, the Defendants argued that the 

Plaintiffs had to show the Rules incapable of constitutional application under any circumstances 

for purposes of a fscial challenge, and could not rely on allegations regarding the application of 

the Rules to the delivery call.'o Shortly thereafter, the d~strict court suu sponie ordcrcd that 

under Idaho Code $ 67-5278, the actual and "threatened application" of the CM Rules to the 

Plaintiffs' delivery call was "part and parcei" of the facial challenge.41 The district court 

explained that under his standard, "the director's threatened application of the rule, or  his 

application to date, as applied to the rules, is subject to 

Based on the district court's "threatened application" nrling, the Plaintiffs pressed their 

Vol. VI, pp. 1271-75; see also R. Vol. 111, pp. 591-725. 
34 See, e.g., R. Vo1 V., pp. 988.89.999-1002, 1024-30, 1032-35,1191-92, 1194-95, 1198, 1201-08, 1234-35, 
1238, 1244-51; R. Vol. V, pp 1277, 1280-81. 
35 R. Vol. 11, p. 260. 
36 R. Vol. VI, pp. 132, 1314. 
37 R. V o l  VI, 1340-45. 
38 TI. Vol. I, p. 132-33, 135; R. Vol. VllI, p 1813; Order 1x23.  
39 TI. Vol. I, pp. 135. 
10 R .  Voi. VII, pp. 1582, 1534-39. 
I I R .  Vol. VIII, pp. I81 4-1 5; R. Voi. X, pp. 2337,2360. 
12 TI. Vol. I, p. 316. 



as applied claims and sought judiciai review under the g u m  of a facial challenge.J3 1 tie district 

court ~eviewed the Director's orders a n  the delivery call, drew factual inferences and concl~lsions 

011 di5puted issues of niate~ial fact regarding the application of the Rules to the Plaintiffs, 

including sharply disputed issues that remained pertding before [he Director, and relied on these 

conclus:ons and inferences in holding the CM Rules facially invalid.44 

ISSUES PESEN'I'ED ON APPEAL 

1. Whether the district court "med in holding that the CM Rules are facially unconstitutional 
due to the perceived absence of certain "procedural components"; 

2. Whether the Rules' application of well established prior appropriation principles to 
coniunctive administration of water rights corisiitutzs a facial "re-adjudication" - 
or "taking" of decreed rights; 

3. Whctller the district court erred in finding the "reasonable ciu~yover" provision of the 
Rules facially unconstitutional; 

4. Whether the &strict colirt erred in ruling illat the Director acted outside his statutory 
autho~ity in promulgating the CM Rules; anti 

5. Whether the district court inipropcrly cii-cumvented the exhaustion requirement of the 
Idaho Administrative Procedure Act. 

ARGUMENT 

13 See. e.g., R. Val. V. p. I192 (arguing that because the Rules "allow !he Department to diminish and limit 
Clear Springs' vested property rights, its decreed water rights, the Rules are unconstitutional on their face"); Tr. Vol. 
I, p. 324 ("I'm showing that's how he applied the rules, and that is not a proper application. He believes the rules 
allow him lo d o  that. And therefore, they're unconstitutional"); see ulso R. Vol. V, pp. 9991000, 1001-02, 1023-30, 
1032, 1034-35, 1194-95, 1201-08, 1210-11, 1215, 1217-18, 1245, 1248; R. Vol. V1, pp. 1280-81; R. Vol. VIII, pp. 
1898-99, 1905-06, 1909. 1912 n.16, 1913-15, 1917, 1938, 1947, 3969.72, 1974, 1984; R. Vol. IX, pp. 2252-53 n.4, 
2262, 2265 n.18, 2269-70, 2281, 2285; Tr. Vol. I ,  pp. 165, 175. 186, 194-95,203-07, 210-11, 218-19,222-23, 232, 
304,307,323-24,331-32, 
44 See, e.g., Order at 25 ("this Court will also utilize the underlying facts in this case to detemine whether the 
CMR's are invalid, and illustrate how the CMR's are being applied); id. st n.5 ("In order to help determine whether 
the CMR's attempt to give the Director this authority [to re-adjudicate water rights], this Court will look at the fact.! 
of t h s  case to determine if the Director did or threatenled] to do this"); rer alvo id. at 90-97, 109-17. 



I. SlJMiMARY OF ARGUMEN?' 

The district court correctly rejected the Plaintiffs' theory of strict priority administration 

'and determined that the substantive elements of the Rules can he applied constiturionally and are 

consisten1 with the prior appropriation doctrine nnder the familiar standards that govern facial 

challenges in Idaho. The district couri erred by going furtller and declaring the Rules 

u~constitutional dtle to the perceived absence of certain "pmccdurd components," a claim that 

had not heen raised, briefed or argued. 

This holding was flawed as a matter of law because it en.oneously read into the Idaho 

Constiti~tion and this Court's cases 11 new requirelnent that delivery calls must he 

admi~ristrative.ly litigated as mini-lawsuits with the Director acting as a referee or special master 

rather than as an executive officer. This holding ignored the framework for water rights 

admjnisuation and judicial review established by the L.egisl;iture, usurped the Director's 

statutory authority, and would return Idaho to the systcrn of administration-by-lawsuit the 

Legislature has rejected. Further, there is no requirement that the Rules expressly recite 

"procedural components," because they are provided by existing law and are explicitly 

incorporated irkto the Rules by reference. 

The district court relied on improper presumptions and speculation rather than the plain 

language of the Rules in holding that they permit the administrative "re-adjudication" or 

"takings" of  decreed rights. Moreovtir, while the district court recogii7.ed the inherent factual 

and legal eompiexity of conjunctively administering surface and ground water rights under the 

prior appropriation doctrine as established by Idaho law, it failed to recognize that IDWR is 



required Lo consider more than just decreed quantity aild priority date ir. such administxition. 

The rule that "first in time is first in right" is central to the administration of water rights 

i i ~  h~~draulically connected sonrces, as the Rules explicitly recognize. This tenet is not self- 

executing, however, and before 11 c;in he applied there inus1 first be a determinatioi~ of under 

what facts or circunistar~ces priority controls. This is no simple task, as Douglas I.. Grant, 

fornrer professor of law at the University of Idaho, discusses in a 1987 law review article. ' T h e  

immediate cause of the compieriry [of rna~agi r~g  hydrologically connected surface and ground 

water] is that surface walcr and groundwater differ physically. Groundwater movtis slower and 

more diffusely, and its movement is less readily ascertainable." Douglas L. Grant, The 

Compiairies of Managi~~g Hydrolagicni!y Connected Surface Water and Groundwater Under 

the Appropriorion Doctrine, 22 !.AND & WATER L, REV. 63, 63 (1987) .~~  This character of 

ground water means that curtailn~ent may or may not benefit the senior, depending on the 

circumstances. The Rules plovide the rlccessary administrative framtwork for integratirrg the 

rule that "first in rime is first in right" with the other legal tenets of the prior appropriation 

doctrine that seek to promote optimun, utilization of the resource. 

Factual determinations made under the Rules do not constitute a "re-adjudication" 

because the SRBA district court's decrees do not adjudicate many of the complex factual issues 

necessary for the conjunctive administration of individual surface and ground water rights in 

accordance with Idaho law. Rather, IDU'K is charged with making the factual detem~inations 

necessary to support conjunctive adniinisrration of individual water rights. in addition, the 

Pi Appendx D 1s a copy ofthis art~cle. 



Director is statutorily obligated to give effect to all relevant principles of the prior appropriation 

doctrine in responding to a delivery call, and doing so does not anlor~nt to a re-adjudication or 

I&inz, but rather is consistenr with the idlerent nature and scope of an Idaho water right. 

In holding the "reasonable carryover" provision unconstitutional, the district court 

created a new, bright line rule that a slorage righ; inciudes an entitlement to retain a Full reservoir 

storage allotment through the end of the irritation season regardless of whether the full amount 

will be necessary to satisfy the benelicial use for which the water is stored-and to call for 

curtailment of any vested junior rights if' their exercise \vould affect the abilitp to maintain a full 

storage allotment. This holding is contrary ~o ilris Court's cases and the hstoric exercise of 

storage rights in Idaho. it would also allow water to be wasted while junior rights are curtailed, 

and would surrender public conti-01 of Idaho's public water resources. 

The district court circ~unveoted the exhaustion requirement by misinterpreting Idaho 

Code 67-5278 as authorizing judicial review of an ongoing administrative proceeding for 

purposes of a facial challenge. This allowed the PlaintiEs to use this case as a vehicle to pursue 

their as-applied claims while si~nultaneously secking delay of those proceedings. The district 

court resolved disputed issues of material fact regarding those claims at summary judgment in a 

declaratory judgment action.---including factual issues that are statutorily entrusted to the 

Director in the first instance, and that remain pending before him. i f  not reversed, the district 

court's decision will provide a basis and incentive for opting out of an ongoing administrative 

proceeding at any time by filing a lawsuit alleging the applicable administrative rules are invalid. 

11. STANDARD OF REVIEW. 



The facial constitutionality of a statute or an administrative mle is a question of law over 

wluch this Court exercises free review. Moon v Norfit Idaho Farnren Ass'a, 140 Idaho 536, 

540, 96 P.3d 637,641 (2004), eel-I. denied, 543 U.S. 1146 (2005); Rhodes v. lndus. Cotrrm 'n, 125 

Idaho 139, 142, 868 P.2d 467, 470 (1993). There is a strong presumption of validity, and the 

challenger must carry the heavy burden of showing that there is no sct of circumst;lllces under 

which the statute or rule is valid. Moon, 140 Idaho at 540, 545,96 F.3d at 641, 646. The Court 

is obligated to seek a constitutional interpretation of the challenged statute or rule. Moon, 140 

Idaho at 540, 96 P.3d at 641. 

111. THF IjISTRICT COUKT ERRED br HOLDING THAT THE RULES ARE FACIALLY 
UNCONSTiTUTlONAL DUE TO THE PEKCEIVbD ABSENCE OF PROCEDURAL 
COMPONENTS OF THE PNOR APPRORPRTATION DOCTRINE 

A. The District Court Correctly Held That The Rules Can Be Applied-ConstitutionaIly And 
Arc Consistent With 'I'he Prior Avvropriatio~i Doctrirlc As Established BV Idaho Law. 

The Plaintiffs claimed in the district courf that the CM Rules are facially unconstitutional 

because the substantive fnctors .md policies recognized in the Rules are repugnant to the prior 

appropriation doctrine and are a11 attempt to create "new law." See, e.g.,  R. Vol. V, pp. 996- 

1008, 1010-12, 1016-22. The Plaintiffs asserted that Idaho water distribution statutes are "self- 

executing" a id  require the Director to constantly monitor all water supplies and automatically 

curtail jumor water rights holders whenever any senior water right holder's supply dips below 

the decreed maximum quantity. See e.g., R. Vol. VIII, pp. 1891-92, 1938-39. In short, the 

Plaintiffs argued that Idaho law requires rote and mecha~~ical "strict priority" administration 

solely oil the basis of priority date and decreed quantity. 



The district court corrirct1.y rejected this challenge. It held that Idaho's water distribution 

statutes are not self-executing, Order at 98, and applied "a presutnption of constitutionality" and 

the facial challenge standard that "if the provision can be constmed in a manner which is 

constitutional, the provisio~i will witlistand tile challenge." Order at 83. Tile district court held 

that the "Plaintiffs did not meet this standard" and that the challenged poriions of the Rules "can 

be construed consistent with the prior appropriation doctrine." Order at 84. The district court 

held that the substantive factors and policies ofthe Rules "suMve a lacial challenge." Id. at YO. 

This conclusion was well grounded in Idaho law, because Idaho water rights are 

"administered according to the prior appropriation doctrine as opposed lo strict priority." In pe 

SRBA, Subcase No. 92-00021-37 SW (Surfuce Water), Order Granting Motion for Interim 

Administration for Basin 37 Part 1 Surface Water (5th Jud. Dist., Dec. 13,2005) at 6; see also in 

re  SRB,4, Subcase 91-00005 (Basin->Vide Isrue 5) Order on Cross-Motions for Summary 

Judgment; Order on Motion to Strike Affidavits (5th Jud. Dist., July 2, 2001) ("Order on Basin- 

Wide Issue 5") at 30 ("The prior appropriation doctrine a s  developed in Idaho does not require 

that water rights sharing a given source be administered according to strict priority. The prior 

appropriation doctrine also recognizes various principles that protect junior water rights which 

r .  46 should be incorporated into the administration of water rights ). Indeed, the SRBA district 

court has recognized that its decrees do not make all factual determinations necessary for 

conjunctive administration of surface and gound water rights: 

IDWR is charged with the duty of administering water rights in accordance with 

116 Copies of these two SKBA d~strict court orders are included herein at Appendices E and F. 



the prior appropriation doctrine and determines specific intenelahonships based 
orr infotlnaiion not necessxiiy contained in the partial decrre. . . . The p'a~tiai 
decree need not contain infomation regarding how each parti't~lar water right on 
the source physically affects one another [or purposes of curlailing junior rights in 
the event of a delivery call. Rather, 1l)WK makes this determination based on its 
knowledge and data regarding how the water rights are physically interrelated. 

Order on Basin-Wide Issue 5 at 19. 

Moreover, Idaho water rights are limited to the amount necessary to fulfill the authorized 

beneficinl use, "regardless of the amount of [the] decreed right." Brrggs v. Golden Valley Land & 

Caltle Co., 97 Idaho 427, 435 n.5, 546 P.2d 382, 390 n.5 (1976) Water rights must also be 

exercised "wlthin reasonable limits" and "with reference to the general condition of the country 

and the necessities of the people, and not so as to deprive a whole neighborhood or colnmunity 

of its use, and vest a11 absolute monopoly in a single individual." Schodde v. Twin Fulls Land & 

Water Co., 224 U.S. 107, 120-21 (1912) (internal quotation marks and citation omitted). 

While the Plaintiffs relled on the remark in A & R Irrzgarlo~r Drsrrict v Idaho 

Conservatio~~ Lcugue that the Rules "do not appeal to deal with the rights on the basis of 'prior 

appropriation,"' 131 Idaho 411, 422, 958 P.2d 568, 579 (1997), in arguing that the substantive 

factors and policies of the Rules are contrary to Idaho law, the district court rejected this 

argument without mentioning A & 3. This was appropriate because A & 3 is not controlling, or 

even helpful, in evaluating the Rules' constitutionalityunder the applicable legal standards." 

*I  The qualified renwrk In .4 6. B was riot based on a sonstiruhonal analys~s ofthe Rules and uas peripheral to 
the issue before the Court, which .was whether a general provis~on regarding conjunct~ve management should be 
included in the partial decrees for Basins 34, 36 and 57. Id. at 421, 958 P.2d at 578. It should also be noted that, 
contrary to what the A & R remark appears to suggest, the Rules expressly recite, recognize or implement the rule of 
senior priority in multiple provisions. See, e.g., Rules 000, 001, 10.07, 10.15, 10.18, 20.02, 20.04, 30.07(1)-(g), 
30.09, 30.10,40.01(a),40.02,40.02(a), 40.0Z(e),40.05,41.01, 41.02(c),41.04, 43.03,43.03(k). 



Rather, the district court correctly looked to the plain language of the Rules and 

methodxally rejected each of the Plaintiffs' challcrbges to the substantive factors and policics of 

the Rules, concluding that concepts such as ongoing beneticial use, "material injury," the need 

foi- a delivery call, reasonableness of diversion and use, and allowing for the provision of 

replaccn~eni or mitigation water in lieu of curtailrment in app~.opnate cucumstar~ces, are 

constitutional snd consistait with the prior appropriation doctrine as established by Idaho law. 

See Order at 83-89 ("The Court disagecs that each of the above stated concepts or factors 

considered when responding to a delivery call are on their face contrary to the prior 

appropriatior~ doctrine a id  therefore unconstitutional on their face"); id. at 86 ("Accordingly, at 

least on its face, the integation of this policy [as set out in Rule 20.031 is not necessarily 

inconsistent with Idaho's version of the prior appropriation doctrine"); id. at 88 ("On this basis 

the Court does not find the concept of 'inatenu1 injrrly' to be facially inconsistent with the prior 

appropriation doch-inc. 'I'he concept of 'reasonableness of diversion is also a tenet of the prior 

appropriation doctrine. . . . Tllcre is a 'I-easonableness' limitation imposed on the appropriation") 

(italics in original); id. at 89 ("The concept of being able to compel a senior lo modify or  change 

his point of diversion under appropriate circumstances is also consistent with the prior 

appropriation doctrine"); id ai 90 ("the principles are generally consistent with the prior 

appropriation doctrine. This same reasoning applies to the ability of the Director through the 

CMR's to require replacement water in lieu of hydraulically connected surface water diverted 

under the senior I-ight, so long as no injury occurs to the senior. . . this replacement reasoning is 

- 



also consistent with the nature of a water right'?, 

These holdings reflect the fact that the only "new law" in this case was that advocated by 

the Plaintiff's - strict priority administration, an extreme and simplistic. policy that is foreign to 

the prior appropriation doctrine as estal>lished by Idaho law. The Rules' substantive e lnne~~t s ,  

on the other hand, are well established in Idaho law. This should have been the end of the 

district court's inqu~ry undcr thc controll~~lg 1cg.d standards. The d~strict court erred, however, 

by going hrther and linding the Rules facially defective on grounds that had not been raised: the 

perccived absence of "procedmal components" of the prior appropriation doctrine 

B. The District Court Erred In IIolding That Seniors Are Entitled To A Specific 
Administrative Procedure In Resuonse To A Delivery Call. 

Ttle district court held that the Rules are facially unconstitutional because of the 

perceived absence of certain "procedural components" of the prior appropriation doctrine: a 

presumption of injury to a senior, a11 allocation of the burdens of proof, appropriate evidentiary 

standards, "objective standards" fbr applying the substantive k t o r s  and p o l ~ c ~ e s  of' h e  Rules, a 

workable procedural franlework for processing a delivery call within a growing season, and the 

giving of proper legal effect to a partla1 decree. Order at 3, 84,90-91,94-98. 

The significance of this perceived absence lay in the district court's view that there is a 

specific, constitutionally mandated procedure the Director must foilow in responding to a 

delivery call. The district court held that the "procedural components" are "incorporeal property 

rights," Order at 76, that require the Director to follow a lawsuit-like procedure in responding to 

a delivery call. See Order at 98-103 (describing the delivery call response procedure). 



These holdings were incorrect as a niatler of law because "no one has a vcs td  right in 

any given mode of procedure." Stnte v. Grifith, 97 Idaho 52, 58, 539 P.2d 604, 610 (1975) 

(internal quotation marks and citation omitted). Nothing in the Idaho Constitution or the Idaho 

Code requires the Director to use the specific process or procedure the district court outlined in 

responding to dclivery calls. Even the cases from which the district court drew the "procedural 

components" were not "delivery call" cases in the adminis~atlrze sense, but rather private 

lawsuits between individual appropriators that had nothing to do with adniinistrative procedures. 

See Order at 77-78 (discussing Mae v. Hurger, I 0  Idaho 302, 77 P. 645 ( 1  904); Jossiyn v. Dab, 

I 5  Idaho 137, 96 P. 568 (1908)). These cases did not hold that the Director must follow a 

specific procedure when responding to a dclivery call, and this Couri has not so extended them. 

The district court erroneously assumed that delivery calls ~nust be handled as mini- 

lawsuits with the Director acting as a referee or special master presiding over the lifgation, see 

generally Order at 98-103, rather than as an officer of the executive branch charged with 

ilnplementing and administering substantive Idaho law. This reasoning suhverts the water rights 

administration scheme devised by the Legislature, which replaced the practice of administration- 

by-lawsuit, and usurps the authority of Director, who is a water resources management 

professional and statutorily authorized to administer water rights in  accordance with the prior 

appropriation doctrine as established by Idaho law. See. e.g., Idaho Code $8 42-1701(1)-(2), 42- 

602,42-603,42-606,42-607,4?-237a. 

The Director is "the expert on tile spot [with] the prjnlary responsibility for a proper 

distribution ofthe waters of the state," not a special master or referee who resolves delivery calfs 



under jtidicial procecur-es developed for private water rights litigatio~. Keiler 1, .Wogic FVarer 

Co., 92 Idaho 276, 283, 44 1 P.2d 725, 732 (1 968) (internal quotation marks and citations 

~tni t tod) . '~  Rathn; an appropriator dissatisfied with the 1)irector's decisio~l-senior or junior 

is enticled to judicial review of that decision under ihe standards and procedures established by 

the applicable prov~sions of the Idaho Admin~strative Procedure Act ("IDAPA"). Idaho Code $ 

67-5270. This is the framework the Legislature has provideti for water rights administration and 

i t  protects the constilutiona! rights of water right holders 

C. The CM Rulcsk~rporate The "Procedural Compon~~!~lByRefere~lce~ 

The district court was also simply incorrect in holding that the "proceilural componenls" 

arc: absent from the Rules. CM Rule 20 02 provides that tlle Rules acknowledge "a11 elc~ne~its of 

the prior appropriation doctrine as established by Idaho law." The term "Idaho law" means 

"[tlhe constitution, statutes adminiswative rules and case law of Idaho'-the same sources from 

which the distnct court drew the "plucedural components." CM Rule 10.12. Thus, the 

"procedural components" are explicitly incorporated into the Rules by reference. Adrninismtive 

~ u l e s  need not recite legal principles precisely as formulated by a reviewing court to be 

constitutional. Such a standard would impose a hyper-technical and essentially unattainable 

drafting requirement and put a broad range of administrative rules that can be constitutionally 

applied at risk of being stricken 

D. The Rules Would Be Constitulional Even If The "Procedural Components" Were Not 
lncomorated Into The Rules 

- 
.L8 "[Tlhe [Director] is 'the expert on the spot '  and we are const~ained to realize the converse, that 'judges are 
not super eiigtneers.' The legislature ~rdended lo place upon the shoulders of the [Director] the pnmary 
respons~biliry for a proper distribution oftbe waters of the stare." Id. (citations omitted). 



Even assuming for purposes of argument that the "procedural components" are not 

illcorporated into the Rules, such an absence would not render the Rules facially invalid unless 

they are incapable ofco~~~stituiional application under any set of circwnstances. Moon, 140 Idaho 

at 545, 96 P,3d at 646. The district court made no such de:ermination in this case. Even if such 

an absence made an unconstitu1:onai application of the Rules hypothetically possible, "the mere 

possibility of a constitutionai violation is itisufficient lo sustain a facial challenge." West 

i n  v. U.S. Depi. of Healfir & Humurr Servs,, 289 F.3d 281, 292-93 (4" Cir. 2002) (citing 

Urtited States v Salerno, 481 U.S. 739, 745 (1987)). Even the perceived likelihood or threat of 

an unconstitutionaj application in certain circumstances will not support a facial challenge. 

Greenuille Wonten Clinic v. H q m i t r ,  222 F.3d 157, 164 (4Ih Cir. 2000) ("'lilt has not been the 

Court's prac.tice' to strike down a stahlte on a facial challenge 'in anticipation' of particular 

circumstances, even if the circumstances would amount to a 'likelihood"') (quoting Bowen v. 

Kendrick, 487 U.S. 589, 612-13 (1988)). 

Moreover, there is no blankc! requirement that administrative rules recite selected 

elements of the applicable law to survive a facial challenge-the test is whether the rules can be 

lawfully applied a s  written. For instance, in Pdtts v. Perluss, 377 P.2d 83 (Cat. 1962), insurance 

companies challenged an administrative regulation for, among other things, the lack of a 

weighting fornlula applying cost factors that had bcen expressly enumerated in the ~tnderlying 

statute. Pitts, 377 P.2d at 95-96. The California Supreme Court rejected the challenge and made 

i t  clear that if an administrative nile can be lawfully applied, a court should not rely on its view 



of how the rule should have been drafied as a basis i"or invalidating it. Pitrs, 377 P.2d at 96.49 

Similarly, in Louisiana CEtemicol Associa;ion rl. Ringhorn, 550 F. Supp. 1136 (W.D. La. 1982), 

a m ,  773 F.2d 260 (5Ih Cir. 19841, the coun rejected the argument that an OSI~IA records-access 

rule was facially defective "s~n~ply  because Lhr rulr contakns no express prov~sion relteratlng thc 

Baj-low's warrant wuiren~ent,"sO holding that "[tlhe omission of a warrant clause, l~owever, will 

not invalidate the n~le." Loicisiatra Clrernicol.4ss 'n, 550 F.Supp. at 1 i4O. 

Further, challenged rules can rely on "existing law" to f i l l  any perceived gaps. Id. 

(rejecting the argument that the challenged regulation did not recite the "exact means" of access 

allowed under Buriu~i8's because "existing la\v" provided the means of access). Existing Idaho 

law provides the "procedural components" the district court identified, and the Rules incorporate 

"all elements ofthe prior appropriation doctrine as established by Idaho lavi." CM Rule 20.02 

E. The Districi Court Erred In hold in^ That The Rules D o u  Provide F o r  Timelv 
Administration In Kesponse To A Delivery Call. 

The district court further erred in holdins that tile Rules do not provide for timely 

administration in response to a delivery call, as dcn~onstraied by the skaightfonvard procedure 

applicable in water districts having a common ground water supply 

The senior submits a call, the Director detznnines whether junior ground water uses are 

materially injuring the senior, and if so the juniors are regulated in accordance with priorities. 

19 See also id. at 89 "this court does not inquire wl~ether, if it had the power to draft the regulation, it would 
have adopted some method or formula othrr than that promulgated by the director. Tlie court does not substitube its 
judgment for that of the adnunistrative body"). 
50 The "Bariowk warrant requirement" was a Supreme Court ruling that a contested search under the 
Occupational Safety nnd Health Act requires a warrant or subpoena. Id. (discussing ManhaN v. Barloiv's. Inc., 436 
1J.S. 307 (1978)). Thus, thc Burlow k requiremerit is s const~tutionally-mandated procedural protection, but its 
omission from the ~ u l e  did not lender it incapable of lawful application. The same logic applies to the "procedural 
components" in this case. 



CM Rule 40.01-.02. Outside water districts or ground water management areas, the Rules 

provide for expedited, informal rcsolution of delivery calls if doing so will not prej~~dice 

interested parties. Rule 30.03. 

Further, IDWR's general rules of procedure, which apply to contested cases arising under 

the CM Rules, are to be "liberally constnied to secure just, speedy and economical determination 

of  all issues presented to the agency." IDAPA 37.01.01.052. Similarly, the Idaho Administrative 

Procedure .4ct authoiizes emergency orders that are effective on issuance, such as the Relief 

Order issued in response to the Plaintiffs' delivery call. Idaho Code rj 67-5247. 

The Director's prompt response to the Plaintiffs' delivery call further demonstraies that 

the Rules prov~de for timely administration. The Director issued the Relief Order on the 

Plaintiffs' delivery call just a few weeks after the March 15 start of the 2005 irrigation season, 

and just twelve days after receiving the joint illflow formasts for April through July. Appendix 

B at 1; Appendix C at 1-2. The Director expedited the Relief Order by issuing it prior to a 

hearing under Idaho Code 4 42-1701A(3), and by making it an emergency order that was 

effective immediately under Idaho Code 5 67-5247. Reiief Order at 46. Waremasters served 

the junior ground water right holders subject to the Reiief Order with notice by letters dated 

April 22, 2005. R. Vol. IX, p. 2245 1 7 ;  R. Val. XI p. 2550, L. 5. Ground water right holders 

subject to the Relief Order began submitting replacement water plans to the Director for approval 

within two weeks, and most were approved or slightly modified by the Director within eight days 

of being submitted. See Appendix B at 1 ; Appendix C at 2-3. 

In spite of this, the district court held that the Rules prevent timely administration 



because the admir~istrative hearrng on the Kel~ef Otdcr 11ad not taken place Order at 13 n 2 

This reasoning failed to recognize the distinction between an emergency order for relief and a 

subsequent administrative chalierlgc to such an order, which are legally distinct stages of the 

p r o c ~ e d i n ~ s . ~ '  Compare chapter 6, Title 42, Idaho Code ("Distribution of Water Anlong 

Appropriators") with chtrpter 52, Titie 67, Idalto Code (the ldaho Administrative Procedure Act). 

There is no requirement in Idaho law that an administrative challenge to an emergency relief 

order on a delivery call be completed before the end ofthe season. 

Moreover, a blanket requirement that administrative challenges be completed before the 

end of season-even when an emergency relief order is already in effect-could prevent 

adequate development ofthe factual record and otherwise raise significant due process concerns. 

It would also open the door for abuse, because an ~nterested party could unilaterally transform an 

expedited order for emergency relief into a cla~m for an unconstitutionai failure to respond to a 

delivery call, simply by challenging L11e order after it was issued.s2 

The district court also erred in assuming that the Director must convene an administrative 

hearing on a delivery call before issuing a final order for relief. See Order at 101-02 (describing 

an administrative procedure that requires a "hearing" prior to a "final decision"). Idaho law 

establishes no such requirement, and in fact explicitly authorizes the Director to expedite his 

51 This analysis was also flawed as a matter of law because it was based on the applicahon of the Rules to the 
Plaintiffs' delivery call, which camor support a detcmunation that the Rules are ram invalid. See State V.  

Korsen, 138 ldaho 706,712,69 P.3d 126, 132 (2003) (fac~al and as-applied analyses are "mutually exclusive") 
52 For instance, the Relief Order would havc been final by its own terms bur for requests for an admnistrative 
hearing by Plaintiffs and 1GWA. Relief Order at 46. The Plaintiffs proposed that the heanng take place in January 
2006, ureil after the irrigation season, and then sought stays and continuances m the hearing scheduIt.--once for a 
penod of two years. See Appenhx B at 2-3. In tht district court, the Plaintiffs characterized these self-inflicred 
"delays" as an "admmstrative quagmre" created by the CM Rules. R. Vol. VIII, p. 9. 



response to a delivery call by issuing an orda- for relief prior to a hcaring or other proceedings. 

See Idaho Code 9 42-1701A(3) (providing for post-order hearings); id. $ 67-5247 (authorizing 

issuance of emergency orders). The district court's reasoning ignores these statutes and would 

have the perverse effect of transfomiing a statutorily-authorized attempt to provide expedited 

relief into a failure to respond to a delivery call. 

F. Thc Rules Give Proper Effeci To Dccrccs And "Obiectiyt: Standards." 

Contrary to the dismct court's suggestion, the Rules give proper legal effect to water 

right decrees. See, e.g., CM Rule 41.04 (preparation of a water right priority schedule); CM Rule 

30.01(a) (providing that the. senior's water right decree is part of the information necessary for 

the Director to respond to a delive~y call); CM Rule 10.25 (defining a water right as being 

"evidenced by a decree, a p m i t  or license"); see aiso CM Rules 000, 001, 10.07, 10.15, 10.18, 

20.02, 20.04, 30.07(0-(g), 30.09, 30.10, 40.0i(a), 40.02, 40.02(a), 40.02(e), 40.05, 41.01, 

41 .02(c). 41.04, 43.03, 43.03(k) (recognizing or in~plementing the rule of senior priority). 

The district court was also incorrect in holding that the Rules do not include "objective 

standards" to guide the application of the substantive kctors and policies in the Rules. For 

instance, Rule 42 sets out a number of objeclively measurable or verifiable factors that the 

Director takes into account in responding to delivery calls. See genermlZj CM Rule 42.01. The 

standards set forth in this Court's decisians also guide the application of the substantive factors 

and policies of the Rules. See CM Rule 20.02 (incorporating by reference all elements of the 

prior appropriation doctrine as established by Idaho law). 

IV. THE RULI!S PROVIDE FOR ADbfJNISTKATlON OF WATER RIGHTS M 



ACCORDAVCE WITH PRIOR APPROPRIATION DOCTRINE. 

A. 'Ibe District Co~~S.~Re:Adiudicat ion" Holdine 1 a l o r e d . e  PI&n Lan,ma& O f T l s  
Rules And Relied On lii~proper Presumptions. 

The district court erred in concluding that the Rules authorize defacro administrative ''re- 

adjudications" bccause the Rules incorporate all elen~ents of the prior appropriation doctrine as 

establishd by Idaho law, which prohibits such "re-adjudications." Moreover, the district 

court's discussion of adn~i~~istrative "re-adjudications" and "takings" was based on improper 

presumptions rather thm the language of the Rules 

The district court essentially assumed the worst, discussing at some length its suspicions 

that the Dircctor would use the Rules to undermine decreed n&ts or otherwise act unlawfully. 

See ge?reru[ly Order at 94-97, 116-1 7, 12 1-24 (discussinl: thc possibility of administrative "re- 

adjudications" or "takings"). Such adverse pres~unptions have no place in a facial challenge. 

See Rhodt.5, 125 Ida110 at 142, 868 P.2d at 470 ("this Court makes every presumption in favor of 

the constitutionality of the challenged regulation") Similarly, a court may not make factual 

presumptions against the non-moving party at summary judgment. Co;bncerning Applicafi<,n for 

W a t e ~  Rights ofivIid+vay Ranches Property Ownerx'As~'n, Inc. in  El Paso und Pueblo Cuunties, 

938 P.2d 515, 526 (Colo. 1997) ("We cannot presume that the water officials will fail to 

discharge their duties in distributing the available wa:er supply according to applicable decrees 

and priorities") 

R.  The SRBA Does Not Adiudicate All Issues That Must Be Resolved For Coniuncae 
Administration OT Water Riehts. 

The district court also incorrectly assumed that the Rules re-visit matters that have been 



adjudicated, when in fact water right adjudications do no! decide all the factual questions 

relevant to administration, hut rather leave many to the administration process. See, e.g., Tudor 

v. Juca, 164 P.2d 680, 686 (Or. 1946) ("The court, having established the prlonties, should not 

attempt to anticipate exigencies which ma); arise in administration of the decree, but should leave 

such matters to the water master, whose duty it is to preserve the priorities and the quantities 

consistently with the lilghest duly of water. as applied to all concerned") (inte~nal quotation 

marks and citation omitted) 

This is pmicularly true as to conjunctive administration, which "requires knowledge by 

< .flus the IDWK of the relative priorities of the ground and surface water rights, how the v+ 

ground and surface water sources are interconnected, and how, when, where and to what extent 

the diversion and use of water from one source impacts the wzter flows in that source and other 

sources." A & B Irr. L)ist., 131 Idaho at 422, 958 P.?d at 579. These matters are lefi to IDWR 

because the SRBA cannot and does not make all thcsc technical determinations, as the SRBA 

district court has observed: 

the scope of these proceedings should not include a factual determination of the specific 
interrelationships or the degree of conilectivity between specific water rights (i.e. which 
particular junior water rights will be curtailed in the event of a delivery call by a senior). 
Factually, thc Court could not make findings as to exact relationships. As indicated by 
IDWR, thc technology and the data do not presently exist for making such 
determinations. Even if the technology and data did exist the task of making such factual 
determinations would be monumental in terms of scope. Lastly, the specific 
interrelationships are dynamic as opposed to static. Therefore, any factual determinations 
made by the Court would he subject to change depending on climatic conditions and 
future geological activity. 

Orda on Basin-Wide Iss~le 5 at 19. 



The factual determinations necessary for the conjunctive administration of individual 

water rights are not "re-adjudications" because such determinations are not made in the SRBA, 

but rather are made in the first instancc by IDWR, "based on its knowledge and data regarding 

how the water rights are physically interrelated. iviechanisms are available for water right 

holders in disagreement with IDWR's administrative actions to challenge and seek review of the 

same." In' This is entirely consistent with the differeni statutory functions of the SRBA and 

IDWK. "Legally, the Court also does not need to adjudicate the specific interrelationships 

between water rights, IDWR is charged with the duty of adniiriistering water rights in 

accordance with the prior appropriation doctrine and determines specific interrelationships based 

on information not necessarily contained in lhc partial decree." Id 

The decreed quantity for a water right is not necessarily conclusive for purposes of 

conjunctive administration btcause water rights are limited by actual beneficial use, regardless of 

decr-eed quantity. Briggs, 97 Idaho at 435 n.S,546 p.2d at 390 n.5; Idaho Code 5 42-220. While 

a senior has a right to use up to thc full amount of his decreed right when necessary to achieve 

the authorized ber~eficial use, beneficial use is a "fluctuating limit" ha t  depends on the 

circumstances, as the district court recognized. Order at 87. It is also "a continuing obligation," 

Stare v. Hugernian Waser Kiglzr Owners, Inc., I30 Idaho 727, 735, 947 P.2d 400, 408 (1997), and 

properly taken into account in the administration of water rights under chapter 6 ,  Title 42 of the 

Idaho Code. Indeed, "[tlhe governmental function in enacting ... the entire water distribution 

system under Title 42 of the Idaho Code is to further the state policy of securing the maximum 

use and benefit of its water resources," Id. (quoting Nettleton v iligginson. 98 Idaho 87, 91, 558 



P.2d 1048, 1052 (1977)) (ellipsis in l f a g ~ ~ m u r z ) .  T'hus, an administrative inquny into actual 

beneficial use and needs in responding to a delivery call docs not amount to a "readjudication." 

The e n 0  of a partial decree does not termmate the Director's statutory duty and authority to 

rnake appropriate factual delenninations and apply the substantive factors and policies of the 

Rules in responding to delivery calls and admir~istering water rights 

C .  The Director's Reasot~ableeeeExercise Of His Statutory Authority To, Adnunister -Waer 
Rights Does Not Threatcn A "Re-Adjudication." 

Similarly, the Director's reasonable exercise of his statutory authority in applying these 

pririciples in water lights administration does not constitute a "re-adjudication" or 

uncompensated taking. "[The State Engineer is] called upon at times to exercise judgment and 

decide questions, but, when the judgment is exercised as a means of administering the law, the 

act is administrative rather than judicial." Speer v. Stephenson, 16 Idaho 707, 71 8, 102 P. 365, 

369 (1909); see a l ~ o  Arkoosli v. Big Wood Cunal Co. 48 Idaho 383, 395-96,283 P. 522, 525- 

26 (1929) (holding that the commissioner of reclamation determines when an rippropriator is able 

to beneficially use water and may either dehver or refuse to deliver water, even though the 

decree made the appropriator the judge of when water could be so used); A & B Irr. Disr., 131 

Idaho ai 415,958 P.2d at 572 (1997) ("The Director has the adn~inistrative duty and authority. . . 

to prevent wasteful use of water by irrigators"). 

The district court also erred in concluding that the Director "becomes the final arbiter 

regarding what is 'reasonable"' under the Rules, Order at 96. As previously discussed, the 

Rules include a number of objective standards to guide the Director's application of the 



substantive policies in the Rules. Further, the concepts of reasonable diversion and use of water 

are well established and defined in this Court's and these srandards are incorporated into 

the Rules. CM Rule 20.02, Moreover, the Director's orders and determinations under the Rules 

are subject to judicial review under lDAPA and thc applicable si~bslantive law. 

D. The Substantive Factors And Policies OfTIie3M Rules Are Inherent Limitations On A 
U'ater Right. Not A "Re-Adjudication" Or "Takingggg 

Idaho water rights are inherently subject to prior appropriation principles such as 

beneficial use, waste, and futile call. See, e.g., Twin FaNs Canal Co. v American Falls 

Reservoir- Disi. No. 2, 59 F.2d 19, 23 (9Ih Cir. 1932)  ("The extent of beneficial use is an inherent 

and necessary lirnilation upon the light"); ScI~oildr, 224 U.S. at 120 (similar). Because these 

principles "iirhere in the title" to a water right under Idaho law, Lzrcas v Soulh Carolina Coastal 

Council, 505 U.S. 1003 ,  1029  (1992), the Rulcs do 11ot impose any new limitations on water 

rights. These factors and policies are as much a part of ail Idaho water right as the priority date, 

and the Rules' recitation of them in no way re-adjudicates, diniinishes or takes a water right. 

Further, i t  is well established in Idaho that property rights are "subject to reasonable 

limitation and regulation by the state in the interests of the common welfare." Newland v. Chiid, 

73 Idaho 530, 537, 254 P.2d 1066, 1069 (1953). This principle has particular force w ~ t h  regard 

to water rights, which urrtitle the holder only to a right to use a publicly owled resource: 

The water belongs to the state of Idaho. And the right of the state to regulate and 

-- 
I1 See, e g  .Mum v. nvin I-bfls Carial Ck., 43 Idaho 198,207-08,252 P. 565, 867 (1926); see also Schoddc v. 
Twin Faus Lond& Water Cb., 224 L.S 107, 120-21 (1912); Idaho Code 9 42-226. 



control the use, by appropriate procedural and administrative rules and 
reguiarions, is equally well settled. An appropriation or rental use gives the 
appropriator or user no title to the water; his right thus acquired is to the use only. 

Roa~-il of Directors of Wflder Irr. Dist. v. Jorgensen, 64 Idaho 538, 551,136 P.2d 461, 466 - 

67 (1943) (internal citations omitted; emphasis in original) (Ailshie, J . ,  concuning) 

I t  is widely recognized that the police power of the state lncludes the authority to regulate 

use under decreed water rights. See, e.g.. Stare ex re[. C a q  v. Cocirrail, 292 N.W. 239, 

244 (Keb. 1940); Hurnbo(dt Lovelock lrrigoiton Light & Power. Co. v Sniith, 25 F.Supp 571, 

573 (D.Nev. 1938); Hanzp v. Sfate, 118 P .  653, 661-62 (Wyo. 191 11. 'I'he prior appropriation 

doctrine is not simply a means of creating and enforcing private pmpeny rights. It is also a 

system that regulates the ongoing use of a publicly owned resource, and promotes the maximum 

beneficial use and development of the state's water. The Rules' ir~clusion of such principles is 

not a "taking," but rather reflects the inherent nature and scope of an Idaho water right. 

V. THE DISTRICT COURT ERRED IN FINDMG THE "REASONAELE CARRYOVER 
PROVISION FACIALLY UNCONSTITIJTIONAI,. 

A. The Plain Lanri~are Of The "Reasonable Carrvover" Provision De~nonstrates That It Can 
Re Constitutionally Amlied. 

The "reasonable carryover" rule provides tiiat in responding to a delivery call, the 

Director may consider: 

The extent to which the requirements of  the holder of a senior-priority water right 
could be met with the user's existing facilities and water supplies by employing 
reasonable diversion and conveymce efficiency and conservation practices; 
pro\lide~,h~ye_vey,_the~~h.o~d.e_r..of~~surf~e water storarze right shall be entitled to 
maintain a reasonable amount of carry-over storaRe to assure water supplies for 
future drv Years. In determining a reasonable amount of c q - o v e r  storage water, .. 

the Director shall consider the average annual rate of fill of storage reservoirs and 



the average annual caq-over for prior colnparable water conditions and the 
projected water supply h r  the system. 

Rule 42.01(g) (emphasis added). 

Contrary to the district court's view, nothing in this provision purports to or has ihe effect 

of authorizing the Director to re-detcr~ninc the quantity element of a storage right-much less re- 

detennine it annually-or detern~ine the amount of water that may legally be carried over year to 

year. Order at 110. Rather, the "reasonable carryovei' provision ensures that junior rights are 

not curtailed unless the senior is likely to need additional water to i1rllill the beneficial use for 

which the storagc was authorizetl di~ring the current and next irrigation seasons. This is 

consistent with-indeed, it is required  by^-the fundamental principle that a water right entitles 

the holder only to the quanlity of water actually required for the beneficial use, regardless of the 

decreed or licensed quankity. Briggs, 97 Idaho at 435 n.5, 546 P.2d at 390 n.5; Idaho Code 6 42- 

220. The prior appropriation doctrine a5 established by Idallo law does not allow curtaiIment of 

vested junior rights when the senior does not need additional water to achieve the authorized 

beneficial use. As stated in the Ninth Circuit's decision in the Schoddc case, "[wlhile any person 

is permitted to appropriate water for a useful purpose, it must be used with some regard for the 

rights of the public." Schodde v. Twin Fulfs Land & Water Co., 161 F. 43, 47 (91h Cir. 1908), 

u r d  224 U . S .  107 (1912) (internal quotation marks and cjtation omitted). 

This principle is particularly applicable to storage carryover, because in many cases it is 

not necessary to carry a full  reservoir allotment over from year to year to fully achieve the 

authorized beneficial use, and in such cases curtailment would not be justified. Moreover, 



curtailing juniors in order to fill reservoirs with waier that is not needed to achieve the bcnzficial 

use would concentrate control of vast quantities of'water in a relatively few storage right holders, 

which is conbasy to the prior appropriation doctrine: 

It is easy to see that, ifpersons appropriating the waters of the strrarns of the state 
became the absolute owners of the waters without restriction irl the use and 
disposition thereof, such appropriation and unconditional ownership would result 
in such a monopoly as to work disastrous consequences to the people of the state. 

Id. at 47-46 (internal quotation marks and citalion omitted). 

Further, storage rights are often expressly "supplemental" to primary natural surface 

flow rights. Sec, e.g., Nanlpn & kieridialz Irr. D ~ s f .  v. Perrie, 28 Idaho 227, 231, 153 P. 425, 

426 (1912), error ilisnrissd, 248 U.S. 194 (1918) (referring to "supplemental storage water" 

under a contract with the fcdcral govemment).5hequiring the application of supplemental 

storage water for the beneficial use authorized by the primary right before curtailing juniors is 

consistent with the nature of supplemental storage rights, and promotes maximum beneficial use 

of the state's water. 

In addition, many reservoirs are operated nor just for irrigation but also for flood control, 

and must have sufficient space available after the imgation season to hold runoff. Administering 

to ensure maximum canyovsr regardless of actual beneficial use or needs would often leave 

water in the reservoir that would have to be released for flood control purposes, resulting in an 

unreasonable waste ofwater and the unnecessary curtailment of juniors, contrary to Idaho law 

B. Tnlboy Did Not Establish 01 Recornize '111ai A Storage Right Inclodes A Vested 

54 The Plaintiffs adm~tted that they "acquired storage water rights to supplement their natural flow 
diversions." R. Vol. V, p. 1024. l l ~ e  underlying storage rights nrc held in the name of the USBR , which viewed the 
storage supply as "almost wholly supplemental to other, older riglhs.'' Appendix G. 

36 



'ntitlemwt To Unrestricted Carryover. 

The district court read too rnucll into Washingtori County Irrigation District v. Talboy, 55 

Idaho 382, 43 P.2d 943 (1935), in holding that a storage rigllt includes a "vested property right" 

to carry the full storage allotment in the reservoir without any limitation as a matter of Idaho law. 

Order at 115. T l ~ e  property interest in storage water recognized in Tulboy is a qualified one 

"impressed wit11 the public trust to apply [the water] to a beneficial use," Talboy, 55 Idaho at 

389,43 P.Zd at 945. Moreover, Talboy did not raise or discuss the question of carryover. 

Carryover was addressed in Glavitr v. Sa imo~ River Canal Co., 44 Idaho 583,258 P. 532 

(1927), a case in which this Court recognized that public policy imposes a reasonableness 

limitation on carryover. CJlavin involved a challenge to a canal company rule authorizing nearly 

unlimited storage carryover by individual users and this COUI-f affirmed an ir~junction against the 

rulc. This Court looked unfavorably on the rule's poteiltial to allow individual users to "hoard 

[water] against other users who could and would have rnade beneficial use," and to "speculate 

with it, rather than making a beneficial use of it." Id. at 587-88, 258 P. at 533. Relying on the 

"the public policy of this state," the Court held that "whatever may be the exact nature of the 

ownership by an appropriator of water thus stored by him, any property rights in it must be 

considered and cor~strued with reference to the reasonableness of the use to which the water 

stored is applied or to be applied." Id. at 588-89, 258 P. at 534. 

Glavin invo!ved different users in a single project, but was decided on global principles 

of Idaho water law that apply with equal force between differen1 appropriators and water rights. 

The case demonstrates that the determination of the arnouni of carryover depends on the facts of  



the case, not a blanket rulc of' law. See also Ray1 v. Salmon River Ca~icll Co,, 66 ldaho 199, 216, 

157 P.2d 76, 81, 83 (1945) (upholding a revised and more limited carryover nile for the same 

project on the basis that the new rule "ailli-r[edJ rad~cally and remed~ally from the one voided in 

Gluvin" by limillng carryover io one-third of thc face amount of' thc user's nght and making 

deductions for evaporation and seepage losses). 

C. The Distnct Court Irnprol?erlv Relied On A "Hybrid Analysis" In Finding. The 
"Reasonable Carryover:' ~~~ Proyjsion Facially Defective. 

The district court also errcd in finding the "reasonable carryover" provision 

unconstitutional based on 11s "tlueatened application" to the Plaintiffs' delivery call. Order at 

11  1-12, 115-17. The district court based its "threatened application" conclusion on a review of 

selected portions of the Relief Order thc Director issued in response to the Plaintiffs' delivery 

call. Id. at 111-12. This inquiry "el~oneously combined the facial and 'as applied' standards" in 

an impermissible "hybrid analysis." Korserl, 138 Idaho at 715, 69 P.3d at 135; see also 

Greenvilie Wonterr's Clinic, 222 F.3d at 164 ("'[ilt has not been the Court's practice' to strike 

down a statute on a facial challenge 'in anticipation' of particular circumstances, even if the 

circumstances would amount to a 'likelihood"') (quoting Bowen, 487 U.S. at 612-13). 

D. The District Court's 'Takings" Analysis Was Incorrect As A Matter Of Law And Relied 
On An Lncomplete Factual Record. 

The district court erroneously hcld that the Rules physically "take" private water rights. 

Order at 122-24. Takings cases are generally placed into two categories: "physical" takings and 

"regulatory" takings. Moon, 140 Idaho at 540-41, 96 P.3d at 642-43. The Rules do not affect 

either type of  taking on their face because they do not authorize or amount to an "actual physical 



taking ofthe [water rights]," nor do they deprive watet. riglit holder owners of "all economically 

beneficial uses" of such rights. Id at 541-42, 96 P.3d at 642-43 (internal quotation marks and 

citation omihed) 

Further, takings cascs requlre a threshold deiennination ofthe nature of the property right 

in question, See Luciu; 505 U.S. at 1022-24; Moon, 140 Idaho at 542, 96 P.3d at 643. Such a 

determination was not possible in this case because the underlying storage rights have not yet 

been adjudicated in the SKBA, and the question of the nature and scope of a storage 

spaceholder's interest in the underlying storage rights is currently pending before this Court in 

United States v. Pioneer Irrigation ~is tr ic t . '~  Moreover, the Plaintiffs did not properly plead a 

"takin~s" cause of action.'' 

Moreover, as the district court found, the Plaintiffs' storage contracts "are not in the 

record in this case." Order at 109. The district court went to considerable Ie~lgths to fill in the 

omlsslons in the record, see, e.g., Order at 110 (relying on a footnote to the Complaint and the 

Director's orders), but the incomplete record precluded a "takings" analysis. 

V1. THE DISTRICT COUR'1 ERRED IN RULING THAT THE DIRECTOR ACTED 
OUTSIDE HIS AUTHORITY IN PROMULGATING THE CM RULES. 

The district court relied on its determination that the CM Rules are facially 

unconstitutional as the basis for tiolding that the Director acted outside his authority in 

promulgating the Rules. Order at 3, 125. As discussed above, the Rules are facially 

IS DocketNo. 31790, appeal filed Apr~l 14,2005. 
Ih Tbere is only one ' k k ~ n g s "  alle$ation 1n the Complajnr, and no request for "takings" relief R Vol. I, p. 8 
7 17; id, p. 1 I .  Even under notice pleading standards, this single allegation withollt any corresponding request for 
relief fails to state a "takings" claim. 



constitutional, and thus the Director acted within his statutory authority Idaho Code 5 42-603. 

VII THE DISTRICT COUR1 IMPROPERLY CTRCUMVENTEU 111E EXHAUSTION 
REQUIREMENT OF T I E  IDA110 ADMINISTRATIVE PROCEDURE ACT. 

A. The District Court Allowed The Facial Challenge To Become A Vehicle For Litigating 
As-Au~lied Claims and Disvuted Facts On An Incomplete Record. -- 

The district court correctly found as a factual matter that the Plaintiffs had not exhausted 

ahinistrativc I-crnedies on their as-applied claims, and thus limited summary judgment to the 

facial challenge alone. R. Vol. VI, pp. 1312, 1314; Tr. Vol. I, pp. 130, 132-33, 135; R. Vol. 

VIII, p. 1813. A facial challenge to the Kkrles is "'purely a question of law," Stute v. Cobb, 132 

Idaho 195, 197, 969 P.2d 244, 246 (199S), and is limited to an analysis of their language "on a 

cold page and without reference to the defendant's conduct." People v. Stuart, 100 N.Y.2d 412, 

421 (N.Y. 2003); see also Korsea, 138 Idaho at 712, 69 . 3 d  at 132 (holding that facial and as- 

applied are "mutually exclusive"). The district court avoided these well-established 

standards under a nzisinterpretation of Idaho Code 5 67-5278 that circumvenied the exhaustion 

requirement, and transformed the purely legal question of the facial validity of the Roles into a 

vehiclc for litigating the Plaintiffs' as-applied claims and resolving disputed issues of fact. 

The district court held that Idaho Code 5 67-5278 established a "threatened application" 

standard undcr which the Director's actual and threatened application of the CM Rules to the 

Plaintiffs' delivery call was "part and parcel" of the fac~al challenge, and that there was no better 

"evidence" of the facial constitutionality of the CM Rules than "the actual conduct of lDWR and 

the Director to date" in the delivery call proceedings. R. Vol. VIll, pp. 1814-15. Under this 

standard, "the director's threatened application of the rule, or his application to date, as applied 



to the rules, is subject to review." Tr. Vol. I, p. 316 The district court held that $ 67-5278 

authorizes "the use of  a hctuai history of a case when deternlininz a rule's validity" and stated 

that 'This Court will utilize the iinderi)6ng facts in this case to determine whether the CMR's are 

invalid." Order at 25. 

The Plaintiffs used the Yhseater~ed application" standard to pilrsue their as-applied claims 

under the n ~ b n c  of a fBcia1 challenge. ,Tee. eg., R. Vol. IX, pp. 2252-53 n.4 ("Here, the 

examples provided by Plair~tiffs demonstrate legal defects of the Rules on their face as well as 

the underlying facts in how the Director unconstitutionally applied the Rules to their requests for 

water right administration"); Tr. Voi. I ,  p. 175 (referring to the Defendants' supplemental 

briefing under the "threatened application" standard as addressing "the as-applied portion of our 

claims"). Indeed, the Plaintiffs' principal argument throughout the case was that the application 

of the Rules to their delivery call proved that the Rules lhe~nsefves were facially invalid. See, 

eg. ,  R. Vol. V, p. I I92 (arguing that because the Rules "allow the Department to diminish and 

lirnit Clear Springs' vested property rights, its decreed water rights, the Rules are 

unconstitutional on their face"); Tr. Vol. I, p. 324 ("I'm showing that's how he applied the rules, 

and that is not a proper application. He believes the rules allow him to do that. And therefore, 

they're unc~nstitutional").~' 

The district court similarly intertwined the mutually exclusive issues of facial and as- 

applied constitutionality. For example, the district court's holding that the CM Rules me facially 

57 See ulso R. \ 7 0 l  V, pp. 999-1000, 1001-02, 1023-30, 1032, 1034.35, 1194-95, 1201-08, 1210-11, 1215, 
1217.l8, 1245, 1248; R. Vol, VI, pp. 1280-81: R Val Vlil, pp. 1898-99, 1905-06, 1909, 1912 n.16; 1913.15, 1917, 
1938, 1947, 1969-72, 1974, 1984; R. Vol. IX, pp. 2252-53 n.4,2262,2265 n.I8,2269-70, 2281, 2285; Tr. Vol. I,  
pp. 165, 175, 186, 194-95, 203-07,210-11,218-19,222-23,232,204, 307,323-24,31-32. 



 inc constitutional "lo the exte~it that the Director's application of the CMR's diminish proper 

administration of the senior's water right," Order at 97, is essentially indistinguishable from the 

flawed "hybrid" holding in Korsen that a statute was facially unconstitt~tional "insofar as it 

applies to public property." 135 Idaho at 71 0, 69 P.3d at 130. 

Over the Defendants' repeated objectioils, the district c o w  considerd and resoIved 

disputed factual matters by concluding, on the basis of allegations and argument rather tl~an a 

properly developed record, [ I )  that the Director's orders arnoumted to 'Threatened applications" 

of the Rules that were contrary to thc prior appropriation doctrine, Order at 111-15; (2) that in 

responding to the Plaintiffs' delivery call the Director "promptly engaged on a course under the 

CMR's inconsistent with his own words [in his May 2, 2005 order]," Order at 125; (3) that the 

Director's administration of the Plaintifl's' water rights had not beerr completed, Order at 13 n.2, 

91; (4) that the Director's reliance on historic water- supply and ace data in attempting to predict 

fi~ture supplies and uses had no rational basis in fact, Order at 116; artd (5) that the Director had 

refused to administerjunior priority ground water rights in a timely f'dshiort. Order at 117. 

The district courl also apparently concluded rhat the Director was using the Plaintiffs' 

reservoir storage water as  a "slush fund" to spread water and avoid administering junior ground 

water rights in priority, Order at 114; that the Dircctor was attempting "to satisfy all water users 

on a given source" rather than "objectively administering water rights in accordance with the 

decrees," Order at 97; and that the Director was trying to "'shoe-horn' in a complete re- 

evaluation analysis of the scope and efficiencies of a decreed water right in conjunction with an 

administrative delivery call." Order at 92. Even the hearing on the motion for Rule 54@) 



cert~licat~on of the Judgment became a vebcle for the Plaintiffs to attempt :o control the del~vcry 

call proceedings and tlie district court to inquire into the Director's intentions in that proceeding. 

Tr. Vol. I, pp. 343, 349, 351, 356, 358. 

Thus, desp~te the Deferidanis' repeated objections, this case was lit~gatcd and decided 

under a forbidden "hybrid analysis." Korsen, 138 Idaho at 715, 69 P.3d at 135 it was an 

irr~propsr use of a declaratory judgrnent action to "bypass the administrative process" and obtain 

premature judicial review of an ongoing administrative proceeding. Regnn v. Kooterlai Counry, 

140 Idaho 721, 726, 100 P.3d 615, 620 (2004), and "to try [disputed issues of fact] as a 

determinative issue." Eniits v. Casey, 72 Idaho 181, 185,238 P.2d 435,438 (1951). 

R. ldaho Code 6 67-5278 Does Not Provide That A Rule May Be Declared Facially Invalid 
12ll~heBasl:s~fi\.~B_rea_Lened Appric&xC 

The judicial review and factual inquiry undertaken in this facial chaljenge was based on 

district court's view that under Idaho Code 5 67-5278, the val~dlty of a chalienged rille is 

detennined on the basis of  its "threatened applicaiion." This readlng of the statute was incorrect 

because the language merely authorizes a declaratory judgment challenge to the legal validity of 

a rule "if it is alleged that the rule, or its threatened application" may adversely affect legal 

rights. Idaho Code 8 67-5278(1). The statute does not provide the substantive standard for 

detern~ining the validity of a challenged rule. SeeRichurdr v. Select Ins. Go.. Inc., 40 F.Supp.2d 

163, 169 (S.D.N.Y. 1999) ("A declaratory judgment is a remedy. Its availability does not create 

an additional cause of action or expand the range of factual disputes that may be decided by a 

district court sitting in diversity"). 



Rattler, the statutory tern) "threatened application" is properly uiidel-stood as establishing 

a standing or  ripeness threshold. See Rawsoil v, Idaho Stare Board o,I"Cosmetology, 107 Idaho 

1037, 695 P.2d 422 (1985) (analyzing 4 67-5278, then codifiecl as 9 67-5207, in tenns of  

standing), rejected in part on odiler grounds by Goliiiy v. .Loomls, 118 Idaho 387, 392 n.3,79 P.2d 

95, 99 11.3 (1990). "[A] declaratoty judgment can only be rendered in a case where an actuaf or 

justiciable controversy exists . . . jiisticiability questions [include] standing [and] ripeness." 

Schnejder v. Horve, 142 Idaho 767, , 133 P.3d 1232, 1237 (2006) (internal quotation marks 

and citation omitted). 

Moreover, the Idaho Administrative Procedure Act provides that "disputed issues of fact 

Inus! be coniined to the agency yecord f o r ~ ~ @ i ~ i & ~ i . ~ i ~  as defined in this chapter." Idaho Code 

3 67-5277 (emphases added). Section 67-5277 nlakes it clear that factual litigation regarding an 

agency action must procced via "judicial review," not a declaratory judgment action under 5 67- 

5278, and must be based on a complete "agency record," including a final order. See Idaho Code 

$9 67-5270, 67-5271 , 67-5275 . The district court's view of 5 67-5278 as "contemplating" the 

use of the factual history of  an ongoirrg administrative case in determining the validity of a rule 

cannot be squared with 5 67-5277's express prohibition against litigating disputed facts on a n  

incoinplete record in a declaratory judgrnent action, Bolger v. Lance, 137 Idaho 792, 796. 53 

P.3d 1211, 1215 (2002) ("a basic tenet of statutory construction is that the more specific statute 

or section addressing an issue controls over a statute that is more general"). 

No reported Idaho case has inteipreted 5 67-5278 as authorizing judicial review of  an 

agency proceeding or the litigation of dsputed issues of fact. To the contrary, in Rawson the 



Court of Appeals held that the district court had acted "prcrnatut-cly" in reaching a factual 

question the agency had not yet decided and "in essence took the issue fiom the Board and 

decided it de novo." Kuw,sorz, 107 Idaho at 1041, 695 P.2d at 426. Similarly, there was no 

litigation of disputed factual issues in Asurco Inc, v. Slate, 138 Idaho 7 19, 69 P.3d 139 (2003). 

Even in Lin~istrom v. Dist. Bd of Health, 109 Idaho 956, 712 P.2d 657 (Ci. App. 1985), which 

involved both facial and as-applied challenges, no disputed issues of iact remained when the case 

came to the Cuurt of Appeals. Lindsrronz, 109 Iilahu at 959, 712 P.2d at 660. 

1-hese cases are consistent with the principle that while a court may pass on a 

constiti~tional challenge to a statute administered by an agency III  a declaratory judgment action, 

"it ha[s] no jurisdiction to investigate the facts, to rnake findings thereon or lo determine the 

credibility of witnesses" when "[t]hcse were questions to be deterniined by [the agency] in the 

first instance revicwable on appeal." Idaho bfz~l. Hen. Ass'n, Inc. v. Kohisort, 65 Idaho 793, 803, 

154 P.2d 156, 161 (1944); see also Regan, 140 ldaho a1 725-26, 100 P.3d at 619-20 (declaratory 

judgment action that "exalts form over substance" may not be used to bypass administrative 

remedies); Ennis, 72 Idaho at 185,238 P.2d at 438 (declaratory judgment action "cannot be used 

where the object of the proceedings is to try [a disputed issue of fact] as a determinative issue"). 

Under the district court's reasoning, "a pa-ty whose grievance presents issues of fact or 

misapplication of rules or policies could nonetheless bypass his administralive remedies and go 

straight to the courthouse by the sinlplc expedient of raising a constitutional issue." Foremost 

Ins. Co. v. Public Sen.  Cornrn'~, 985 S.W.2d 793, 795 (Mo. Ct. App. 1998). If the district 

co~irt 's interpretation of ldaho Code $ 67-5278 is not reversed, the Idaho courts will replace the 



Department as tile jxin~ary venue tbr administering water rights. District courts will become de 

fiacto water courls, and the exhaustion requirement will largely be read out of the Idaho 

Adrnll~istratlve Procedure Act. 

C. The District Cogrf Erred Bv Declining To Dismiss The As-Appliedkclaims For Failure 
To Exhaust Adrninistntive Remedies.: 

The Plaintiffs requested an administrative hearing on the Relies Order. but filed this 

action before the hearing had taken place. Thus, the district c o u ~ i  correctly found that "[als to 

the 'as applied challenge' . . . tIic plaintiffs have not yet exhausted those [adnlir~istrative] 

remedies." R. Vol. VI, pp. 1312; see also Tr. Vol. I, p. 130, LL. 13-14 ("that decision [on the 

Plaintiffs' delivery call] has not been made by the director, there's no final determination there") 

The district court declined to dismiss the as-applied claims, however. See R. Vol, VI, pp. 1312, 

1314 (declining to rule on exhaustion and avoiding a niling on the as-applied claims). 

Under the Idaho Administrative Procedure Act, "[a] person is not entitled to judicial 

revicw of an agency action until that person has exhausted all administrative remedies required 

in this chapter." Idaho Code 5 67-5271(1). IDWR rules incorporate this statutory exhaustion 

requirement. 1Z)APA 37.01.01.790. Even when an agency action is cballci~ged on constitutional 

grounds, "exhaustion of administrative remedies is generally required before constitutional 

claims are raised." Owslcy v, i h h o  Iildus. Comm'n, 141 Idaho 129, 134, 106 P.3d 455, 460 

(2005); see also Theodoropoulos v I.NS., 358 F.3d 162, 172 (D.C. Cir. 20041, cevf denied, 543 

U.S. 823 (2004) ("a constitutional attack upon an agency's interpretation of a statute is subject to 

the exhaustion requirement"). When a claimant has not exhausted administrative remedies, 



"dismissal of the claim is warranted." bYhirr v. Buntlock County (i)mni 'rs, 139 Idaho 396, 401, 

80 P.3d 332, 33? (2003). The district court thus erred in falling to dismiss the as-applied claims. 

For the reasons discussed herein, thc Def~mda~t s  request that this Court a f i m  the ddistrict 

court's holding h a t  the Rules can be coi~stitutionally applied and are colisistent with the prior 

appropriation doclr~nc as establis!lcc! by Idaho law. and reverse the distnri court's holdlngs (1) 

that the Rules are unconstitutional due to the perceived absence of the "procedural components," 

and (2) that the "reasonable carryover" provision is unconstitutional. The Defendants also 

request  hat this Coun remand this case to the district court with instructions to disrmiiss the as- 

applied claims without prejudice for failure to exhaust administrative remedies 

RESPEC'I.FULLY SUBMITTED this &day of October 2006. 
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I ..l\Vl<lNCU (i. W.4 S 1)F.K 
Attorney General 

CI .IVE, J .  STRONG 
1)epuIy Attorne)i General 
Chief: Natural Resources Jlivision 

I~IIILLII? I. RASSIER, ISB K 1750 
JOHN W. FIOMAN (ISU 113927) 
Lleputy Attorneys General 
P.O. Box 83720 
Boise, 1D 83720-0098 
Tclcphonc: (208) 287-4800 
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Attorneys for Defendants 

IN THE DISTRICT COURT OF THE FIFTH JUDICIN, 1)ISTKICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 

I1)AliO GROUND WATER APPIIOPKIATORS, ) 
INC., MAGIC VALLEY GROIJND WKTEK 1 
DISTRICT, and NORTfI SNAKE GROUND 1 
WATIXR DIS'TRI C'I-: ) 

1 
Plaintiffs, ) Case No. CV-2007-0000526 

1 
77iE lI>AHO DEPARTMEN'I' OF WATER ) MEMORANDUM IN OPPOSITION 
PSSOURCES and DAVID R. 1'UTI-IIL.L, JR., ) TO PRELIMINARY INJUNCTION 
IN ']IS OFFICIAL CAPACITY AS ) AND IN SUPPORT OF MOllON TO 
LIIRECTOR 01: 'I= IDAHO DEPARTMENT ) DISMISS 
OF WATER KESOURCES, 1 

1 
Defendants. 1 

) 

Defendants the Idaho Department of Water Resources and David R. Tuthill, Jr., in his 

Ofiicial Capacity as Director of lDWR (collectively referred to as " I D W R  or the 

"Department"), submit this memorandum in support of their Motion to Dismiss and in opposition 

to Plaintiffs' request for a preliminary injunction 

MEMORANDUM M OPPOSITION TO PRELIMINARY INJUNCIION 
AND SUPPORT OF MOTION TO DISMISS - 1 



1. INTRODUCTHON 

011 April 30. 2007. IDMiR informed ground wawr users in the 'Thousand Springs area that 

it was preparing curta~lment orders that may affect individuals in that vicii-iity. See Complaint, 

Ex. A.: Notice of I'otential Ci;rtaiImeiit of Ground Water Rights in tlie Thousand Springs Area. 

As Plaintiff:' own esliibit sliows. no actual orders for curtailment werc issued. In response to the 

Departl-iient's notificalion. Plairitiffs lilcd this declaratory judgment action. By doing so: 

Plaintiffs ignored the adniinistrative n~cchanism in place that n~ust  be exhausted prior to seeking 

relief in 1)isvict Coui-l 

Llismissal of this case is therefore appropriate because Plaintiffs have failed to exhaust 

any of their administrative optiolis prior to filing in District Conit. Indeed; since the Plaintiffs 

were also defendant in~erventrs in America,l Falls Reseri,oir District hro. 2 1 1  iduho Depurrme~f  

o j  Eruter Kesoul.ces, 143 Idaho 862. 154 P.3d 433 (2007), they should have known that failure of 

ally patty to exhaust adminislra~ive remedies precludes a district court from considerir~g 

injuilctive relief ijnder Anirr-icon Fulls, exhaustion of administrative remedies is a jurisdictional 

requirement. Allowing Plaintiffs to proceed ill Disti-ict C o u r ~  today, rather than aiies the 

exhaustion oiad~ninistrativc remedies, exalts form over substance at the expense of the orderly 

and efficient administration of complex water right maners over which the Department has 

primary jurisdiction. Accordingly, the Court should deny the request Tor a preli~ninary 

injunction and dismiss this case. 

RACKGROTJNI) FACTS & PROCEDURAL POSTURE 

The Plaintiffs filed this action in response to a hiofice of Potential (luriailment o fGro~ind  

Wafer Righls in [he Thousand Springs Area (Norice) issued by the Director on April 30> 2007.' 

The Norice informed junior ground water nght holdeis that they must provide replacement water 

on or before May 14,2007, or the Director would issue curtailment ordeis to lmplcment year 

' A copy of the Notice and tlie attached map are attached as Exhibit A ro Plaintiffs' Complaint. 

MEMOKANLIIJM IN OPPOSITION TO PRELIMWARY INlUNCllON 
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ilirec iii'il~c iive-yea1 pliascci i:ariaiiiiiciil scliei~iile osdcrcd riii May i9; 2005, i l l  iespor~se to rlir 

Hilie 1,akes 'I'rout Farin, inc. (Iiliie Lakes) di.Iivei?; call. A si~nilar !Voi~ce was sent lo gmii~i?d 

water right holdcl~s to impleine~li ):ear till-cc ofthe fi\:c-yea]- pl-iased cuitailinent sclredulc ordered 

on Jtily 8: 2005, in I-espoiise to the Cieai- Springs Foods. Ilrc delivery call f13r its Sirdte River 

Farm facility (Clear ~ p i i n ~ s ) . '  The delivery c;ills were made nnder the Department's Rules Sor 

Conjunctive Management of Surface and Groiii~tl Water Resources (IDAPA 37.03.1 1). 

'The Blue Lakes water I-ights a~~tl iorire the d!version of-water f'roin Alphens Cveek located 

in the 1)evil's Washbowl to Buhl (iagc spring reach north of "win Falls. The Director's order of' 

May 19, 2005: issued in response to the Blue Lakes dclivery call, determined that the diversion 

and use ofgroi~nd water within Water r)istrict 130 undel- watel-lights with priority dates junior to 

December 28, 1973, causes material injury to filuc 1.akcs' r)cccmber 28, 1973, priority water 

right no. 36-07427 in the amount of51 cl's. Scc Order issried May 19, 2005,Iil rhe Matter of 

Distribution qf'll'uter to kk'(2ter I<igiits A'i1.s. 36-_7.116~1. 36-7210, and 36-71227. The Blue Lakes 

Order required ground water districts representing junior ground water users in Water 1)isaict 

No. 130, to submit plans acceptable to the llircctor fbr providing replacelnent water] orjunior- 

priority groisntl water rights would be cul-tailed over a period of live years. The Blue Lakes 

Order stated that, in 2005, ground water users ml~st provide 10 cfs in replacement water to Blue 

Lakes. Because the Direclor issued the order before an opportunity for a hearing, the order 

stated, "Any person aggrieved by the Order shall be entitled to a hearing before the Director to 

contest the action pursuant to Idaho Code 8 42-1 701 A(3j." 'She Blue Lakes Order provided that 

replacement water in the amount of 30 cfs shall be cielivercd during year three (2007) to the 

Devil's Washbowl to nuhl reach. 

' Copies ofthe Blue Lakes and Clear Springs orders are available on IDWK's website at: 
!~np;!/.-\vwjd!~.idaho e 0 ~ ~ l ~ . n 1 i e ~ ~ 3 O U s e ~ s S b 2 O C a I l s l i l ~ I ; d ~ I 1 ~ ~ ~ .  
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I ) .  14 b~ieisliili!lliily t!f 'th~ pruceeclings iii :he H!LIC l.;kcs ~ ~ i i i l  Ciea: Springs mntrri-s is set 

forth in :I j ~ s i y  28: 2006. order c i i  tihe !)irec!or. Fvliibit f i  to iiiiidavii of Pliiliip J Kassicr 

("Of'der Reqzirs/ing H~-ir/ji~g of? Hoinlure ~/ ' t '~ i i . i /~ r i -  1'rocrcding.s"). 

On June .30> 2006. tile Fitill Judicial T)istrict Coull entered a judginent follou'ing its 

decision of Jiine 2. 2006, in tiic ..4nicricon Falls case declaring thai t l~c  Dcpartii~eiit's Conjuncti\;e 

Management Kuies, upon which the Ilirector relied in administering the Hiue Lakes and Clear 

Springs delivery calls, wei-e invalid on coi~stitutional grounds. On July 11, 2006, ihr Deparimmi 

ijled an appeal with ilie Iddio Suprenie Court. The Department also filed n!otions for stay 

hefure the district coui-1 and the Idaho Supreme Court, which were denied. The ldaho Supr-erne 

Court issued its dccision upholding the Facial consli~utioliality of the Conjunctive Management 

Rules on March 5: 2007, in the A I ? ? ~ ~ ~ c L I W  F a l i . ~  case. ilmeuicun F a i l s  Reservoir. Uisfrici No. 2 v. 

Idaho Deportinei?i o/ Il'ciicr Resources, 143 Itlaho 862. 154 P.3d 433 (2007). The Court's 

decision is not ye1 iinal due to a pending petition for rehearing filed by the plaintiffs in that case. 

11. ARGUMENT 

A. Summary Of Argument 

"The paliy seeking the [preliminary] injunction has the burden of proving a right 

thereto." Hurlis 1, (lassia County, 106 Idaho 513, 518, 681 P.2d 988, 993 (1984). Under 

I.R.C.P. 65(e)(l) the moving party musl demonstrate eiltitlemcnt to the relief demanded, and, as 

such, a likelihood of prevailing at trial. Id As the preceding discussion demonstrates, the 

Plaintiffs arc not entitled to the relief demanded or likely to prevail at trial. 

Plaintiffs arc not likely to prevail because they Failed to exhaust their administrative 

remedies. The Plauitiffs filed this case in Districl Coilrt prior to an administrative hearing in an 

attempt to bypass administrative procedures and prematurely obtain judicial relief in a water 
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r?gl~ts atirniiiistrati(,n rnattsi ovci- \vhicli the Iiepn~irnen! 11:s pri~iiai-y jurisiiiction. TIICI-C~OI-C~ this 

case must be dismissed. 

The lilaho Siipreme Coiii~t in  ..lrnc?.ii.~~il Folii-, made it clear that the doct~.inc of exhaustion 

applies even though the i'lwintiii's have styled rhis case a declai-aiory judgment action challenging 

the aurhority of the Director lo issue curtail~iicnl orticrs. This case is in effect a recjuest for 

judicial ireview of the llirector~s orcless and allowing i t  lo proceed would exalt form over 

substance and promote fol-u~n-shopping during a11 ongoing administrative proceeding. Idaho 

law, therefore, recjuires that this case be dismissed. 

B. The Director of IDWIt Has The Authority To Issue Curtailment Orders 

'The Plaintiffs in this case seek to enjoin tlic llircctor of IDWli ti-om taking action 

required under tht. pi-ovisions o f 1 . C  $ 42-607 ~rclating to the adniinistralion of water rights by 

priority within a watcr district. 71ie Plainti* seek to enjoin the Director froin ordering the 

curtailment ofjunior priority ground \vatel rights under which their members divert watcr. The 

Courr should deny the recjucst for a preliininary injunction because Plairitiffs cannot satisfy the 

grounds for a preliminary injunction under I.R.C.P. 65(e). 

I.K.C.P. Rule 65(c)(2) states tl-iat a prelirninwy injilnction may bc granted "[wlhen it 

appears by the complaint or afiidavii that the con-imission or continuance of some act during the 

litigation would produce waste, or great or ineparahle injury to the plaintiff" Through affidavits 

attached to their complaint, Plaintiffs assert claims of potential cconomic losses that would result 

in incpwable injuries if the Director carried out the proposed curtailment of their water rights. 

Sce Affidavils oSl,ynn Carlquist and Orlo 11. Maughan. What the Plaintiffs fail to acknowledge 

is the hami that would be caused to the orderly administration of water rights if an injunction is 

granted. If the Director can be enjoined simply because a junior water right holder might suffer 

economic loss: tlien the prior appropriation doclrinr will be turned on its head 



ilre 1)irecror has 21 duty 'o si:per\,lsc anti cr~nisol ihc: tlistribiiiioir oi'watei- wii'niii stare 

water districts. 21s reijilii-ed by ldahi! Codr 9 42-602. 111 ordcr to h~lfill this duty, tile Director 

issued the waniing letters of April 30; 2007. irrf'urmir~g gmlu-td water users in the Thousand 

Springs area that II>WI< was prepaiing curtaili~ieiit 01-ders that n ~ a y  affect their water rights. 

'The Plaintiffs' request for a preliminary inj~mction should not he granted because the 

I)irector's actions are consistent with Idalio law-. Idaho water law requires the ci~rtailment of a 

junior priority water right if necessary to fill  a Inore senior water right. The action will not 

"produce waste" because the water will be nrarie available to the spring reaches iii which the 

scnior right holders divert water. Although the Plaintiffs will experience an adverse iinpact as a 

result ofthe proposed regulation oftheir waler lights by the Director, the impact does not 

constitute "great or irreparable injury" because it is an impact coritcmplated under the priority 

doctrine, which governs the administration ofrights to tlie use of water in Idaho. 

As part of'the prior appi-opl-iatioii doctrine. it is understood that reduction or curtailment 

ofjunior priol-ity water rights in order to satisfy senior piiority water rights will result i ~ i  an 

adverse eiTect upon the holders of the junior water righls. 'That is the nature of the administration 

of water rights under the prior appi-opriation doctrine in Idaho. 

In Count I of the Complaint, the Plaintiffs argue [hat only a local ground water board has 

the authority to curtail junior-~riority ground watei users - not the Ilircctor of IDWR. 

(Complaint at 7 25, p. 7. )  The argument is without merit. 

First, under Idaho Code 5 42-237a, the Director oflDWR has hroad authority to enforce, 

supervise, and control the exercise and administration of all rights to the use of ground water in 

the state of Idaho: 



711 tlic administrtliion aid cnii~rcenicnt of this act in the cfScc[uiitioii (li'[he ~iolicy 
of.tiiis state to consciwe its gt~oilnd \vater i-csourccs, the iiirrctor of ihe depar-tment 
o?.;vater resources in his :;ole cliscrc:ionl is crnpower-edr 

g. To supervise and control the exercise and administration of all rights to t l~c  use 
of ground waters and i i ~  the exercise of !his discretionaly powel he may iniijatc 
administrative pi-oceedings to prohibit or limit the withdrawal of' water from any 
well during any period that he dctcnniries that water to fill any water right in said 
well is not there available. 

Under the Director's a~zthoriiy to "slipcrvise and coi~trol" the exel-cise of all rights to tlle rise of 

grounci water. he [nay issue ordei-s to curtail the use of ground water. IS displeased with the 

Director's decision, I'laintiffs niay seek an administrative ileal-ing. 

Second, even if there is a question as to the Director's aiithority to issue cul-tailmerit 

orders. the Idaho Supreme Court held in ilil?rrican J;nlls that the qiieslion of authority or lack 

thereof requires the exhaustion of  admi~iistrativc remedies. In A ~ I ~ ~ I - ~ c L I I ~  'ails, the Supreme 

C o u ~ t  held "adniinistrativc reniedies generally must he exhausted before constiiutional claims are 

I-aised." Amri.ican i~blI.s, 154 P.3d at 442. By doing so_ it recognized that other "jurisdictioi~s 

have also refused to cxcusc a pal-ty from exhausting administrative reineclics merely because the 

pally raises a constitutional issue that no oficicri if7 rhe proceeding i.s oufi~orizrd ro decide. Id 

(emphasis added). ''[Tlo hold otherwise would mean that a party whose grievance presents 

issues of fact or misapplication of rules or policies could nonelheless bypass his administrative 

remedies and go straight to the courthouse by the simple expedient of raising a constitutional 

issue. Forenzoni Ins. Co. v.  Piihlic S e n .  Comn?'iz, 985 S.W.2d 793. 795 (Mo. Ct. App. 1998). 

Thus, raising a constitutional challenge does not alleviate the necessity of establishing a 

coniplete administrative record." Id Even if Plaintiffs raise a colorable question as to the 

authority of the Director to curtail ground water, that issue should first he presented in an 

administrative hearing rather than this Declaratory Judgment actioii. 



C .  Exhaustion Of Admiimistratjvr lienleilies Is A Jiiristijciio~al Prereqliisitc 

"Where an adniinistrative reuicdy is prouidcd by statute, reliei'must be solight from t11c 

administrative body and this ireiriedg exhausted befol~e tire caul-is wi!l act." i?mrricui.i fif1.r.  154 

P.3d at 440. i\ plaintiff s failllie to cxilaust administrative I-cmeciies "deprivejsl the district court 

of subject inlatter jurisdiction." Regcm v. Koolenai Cozinl):: 110 Idal~o 721, 726. 100 P.3d 615, 

620 (2004); see oiso 0ii:~ii.i.. 141 idaho at 13.1. 100 1'.3d at 461 ("a disfrict cowl does not acquire 

subject matter jurisdictioli uintil all administl-ative reiiiedies lrave been exhausted") (internal 

quotation rna1.k~ and citririon omned). "No onc is entit!ccl to j~tdicial relief for a supposed or 

threatened injury until the prescribed administrative remedy has been exhausted.'' Kegur?. 140 

Idaho at 61 8. 100 P.3d at 724. Furtllermorc, tlie exha~istion doctrine "gencraily requires that the 

case m n  the fiill gamut of administrative proceedings beibre an application for judicial reliefmay 

be considered." Id 'Thus, "[ilia claimant fails to exi~sust administrative remedies, dismissal of 

the claim is warranted.‘ Pf:7iite v Ilannock Cozin~j, (~'oirlm 'r.7, I39 Idaho 396, 401, 80 P.3d 332, 

337 (2003). 

In this case: PlaintifSs filed this declaratorp jiidgnlent action after receiving notice that 

1DN.R intended to issue cuitaillne~lt ordcrs. As the Supreme Court has heldhistoricaliy. a party 

is not entitled "to seek declaratol-y relief until administrative re~nedies have beerr exhausted, 

unless the party is challenging a rule's facial co~nstitutionality." iln7erican frills, 154 P.3d at 441; 

see nl~--o Rrgan, 140 Idaho at 725, 100 P.3d at 619 ("[alctions for declaratory judgment are not 

intended as a substitute for a statutory procedure and such administrative remedies must be  

exhausted.") and ['-I Oil Conlpany v. Coun@ o,fBnr711ock, 97 Idaho 807, 810, 554 P.2d 1304, 

1307 (1976) (same). Instead of filing the declaratol-y judgment action, Plaintiffs should have 

pursued the administrative hearing they previously requested pursuant to the provisions of I.C. 5 

42-l701A(3). Plaintiffs allege in Count 11 that the Spring 1Jsers' water rights are subordinate to 

tile Plaintifi's' ground water rights. Count I11 of the Coinplaini alleges that there is no guarantee 

that the Director's intended curtaiilnent of the Plaintiffs' water rights will increase discharges for 
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a parlic111;u spl-ii~g Coilnl I\! iil1cgi.s 1ha1 !IIC Sprjiig iJsel-s bvalcr ~ r i ~ l ~ ~ s  ;ire sijpplieti by \vasie 

water. Couiit \I contends that no reasonable punipiing level has been tstablished. Count V i  of 

Plaintiif's' Coinplaint alleges that the diicrsion ineasures arc u~~reasonabie. Coiint VII alleges 

tl~at the delivery calls are futile. All of ~licse s~ibstantive allegations concern afiirnlaiive defenses 

to the curtailment orders ilnd issues oS fact that sl~ould first be considered in an adininistrative 

proceeding beiore the Director. Anirrictiri f b N r .  15"1..3d at 440. 

While Count VilI of the Complaint alleges th;~! I'laintiffs have "rcpcatedly requested yet 

have been dcprived by lIIWJ? of a hearing on the 2005 Ortiers," Complaint at 17 l j  76, these 

claims are belied by the record. I~lre 2005 Orders wcre put on hold as a result of the ilii?ei.ican 

Falls litigation that was appealed to the Idaho Supreme Court. Because the district court held the 

Departrnent's fliilcs for Conjunctive Managenlent of Surface and Ground Water Resources 

facially unconstitutionai, and denied the Director's requcst for a stay of the decision, a hearing 

could not be given to Plaintiffi until rlie ticcision was decided on appeal. As this Caul? is aware, 

it was only in March of 2007, that the Idaho Suprcrne Court overiurned the distr- ict couri 

decision, which now c lea~s  the way Tor administrative hewings. 

IDWR slloiild be afforded a11 opportunity to considel- the Plaintiffs' argwments a r ~ d  

address any alleged errors before the Plairitiffs are allowed to seek judicial intervention. This is 

particularly true whcn the Plaintiffs' claim cliallenges TDWR's deterininations regarding the 

anloulrt of discharge accruing to spring reaches for the benefit of particular springs (Count 111): 

reasonable pumping levels (Count V); or diversion measures (Count VI). These determinations 

are squarely "within [the Uepa~~rnent's] area of specialization and the administrative remedy is  

as likely as the judicial remedy to provide the wanted relief." Regan, 140 Idaho at 726, 100 P.3d 

at 67.0 (internal quotation marks omitted). Only after a "final order" is issued in a contested case 

may the aggrieved party seek judicial review. See II>APA 37.01.01.790 ('fie regulation also 

incorporates the statutory e.&austion requirement of the Idaho Administrative Procedure Act.); 

ser  also Idaho Code $ 67-5271(1) ("[a] person is not entitled to judicial review of' an agency 



. . 
iictioil until that pcrso:i has cshnus~eti iiii ?~!irn~~:~si~~ativ~, ren~eciici i-c(liiii-l?il ill  this cliaprer.") and 

i l ! ? 7 e ~ i ~ ~ i n  Fi i l l~ ,  154 ?.3d at 431 r l ' l i e  Idaho Admin~sirative Procetiurr Acr (IUAPA) providcs 

that '[a] person is not entitled to judicial revie\\; of ;in agency :iction i~nril tliai person has 

exhausted all adrninistrati\;e remedies required in This chaptei-."') 

Clearly, opportunities reinain ior the Plainiiils to ob~ain tile rclicf they scck in an 

adininisirarive proceeding behi-c IIIWII: tliereby avoiding or retiiicing the neeti for jiidieial 

revicw. Thereiore, disnrissal fol- lack of subject matter jul-isdicrion is appropriate because the 

l'laintiffs have failed to exhaust their adn~inistra!i\~e I-eincdies. I<l!::oil, 140 Idaho at 726, 100 

1'.3d at 620; While, 139 Jdalio at 401: 80 P.3d at 337. 

D. Dismissal Of Thc Proceeding Is Consistent With Public Policy C:onsidcrations 

Moreover, disinissal serves the policies ofthe exhaustion doctrine: 

[Ijrnportant policy consideriitions underlie the ~~cquiremcnt t'or exhausting 
administrative remedies, such as providing the opporllinity 1i)r mitigating or 
c~iring errors without judicial intcrvcntio~~, deferring to the administrative process 
established by the Legislature ant1 the adrninistraiive body, and thc sense o i  
comity foi-the quasi-.judicial functions ofthe arlministraiivc hotly. 

The Departmelit is charged with administering Idaho waicr rights "in accordance with the prior 

appropriation doctrine." Idaho Code 5 42-60?. 11 i s  means that the 1)epartmcnt must protect the 

priority of rights in accordance with the prlor appropriation doctrine 

1:ulfilling Idaho's constitutional and statutory directives regarding priority, 

rnaxi~nurn/optinial utilization, and beneficid use--which are sometimes in teiision-~ -often 

requires IDWR to engage in a conlplicated and inherently hct-bound inquiry. This is  

paaicularly true when, as in this case, Plaintiffs are questioning the reasonablciless of diversions 

and puniping levels for ground watci-, or whether curtail~nent will affect the aniount of discharge 

in a particular spring. See Douglas I.. Grant, The Conzplexilies of A4anaging Hydrologically 

Connecied Suiface Vat'afer and i;rozmdwnle~- 1Jnil'e~ ;he Appruj~rintion Docri-ine, 22 LAND & 



I l '  I 63 (1987) ("The mariageineiii ~EI~ytiroiogiciilIy coiinecicti surface ~v;ilcr ~ i i l i l  

gr0llnd':j~le~ :lndcr tilt approjrriation doctrine is widely acknowledged to bc c:jniplicatet!.") 

Conjunctive adininistratior~ plainly ih "peculiarly within [IUWR's] specialized field..‘ 

(;i-evei. v. i~lciho Tel. ('0.. 94 Idaho 900, 902, 499 P.?d 1256. 1258 (1972) (citation and intcmnl 

quotation inal-ks omitted). Accordingly, requiriiig Plaintiffs to exhaust their administrative 

remedics not only is required by the letter of $lie exhaustion rule, but also pi-oii~otes the policies 

underlying the rule 

E. The Case Should Be Dismissed Under the Doctrine Of  Primary Jt~risdiction 

Requiring the I'laintiffs to exhaust adniinistrati\'e rcmedies is especially appropriaic in 

Illis case because tile Depaninent has primary jurisdiction over the subject matter at issuc. The 

subject matter of this action--and the contested case-is tile conjunctive administration of seiiior 

surface water rigliis and junior ground water rights. 'The Department is statutorily vested with 

jui-istIic!ioii over this factually and legally co~nplex subject, which is squarely wiihin the 

Department's speci;?lized field of regulation and expertise. Idaho law therefore requires tliat the 

Departmen: he ;illowed to make the initial findings and determinations on the Plaintiffs' c l a i r ~ ~ s  

before a court tahes u p  tlic inaner. Accordingly, tliis aciion also sllould bc dismissed on primary 

jurisdiction grountls. 

1 .  The 1)octrine Of Primary Jurisdiction 1,sDistinct From Exhaustion In Operation 
And I ' o l i c ~  

Under the doctrine of primary jurisdiction, a court should dismiss an action "whenever 

enforcement of' tlle claim requires the resolution of issues which, under a regulatory scheme, 

have been placed within the special competciice of an administrative body." Western Pacrfic, 

352 U.S. at 64. l h c  Idaho Supreme Court has explained the doctrine as follows: 

The doctrine of primary jurisdiction determines whether thc court or the agency 
st~ould make the initial decision. The doctl-ine of primary jurisdiction is not an 
inflexible mandate but rather is predicated on an attitude of judicial self-restraint, 
m d  is generally applied when the court believes that considerations of policy 
recommend that the issue be left to  the administrative agency for initial 
determination. 
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( ; ! -cvr i ;  9.3 idaho at '302. 499 l'2ti :I! 1258 (iilteimiil cluotation mni~ks anti foo~noles oiniitctl)~ 

Primal-y j~~risdictior~ thus concern?. whrthcr. as :? inattcr- ofpolicy, the stid determination should 

be made by an agency. .i'he doc~rinc tlicrcfore diil'ers from the requirement of exhaustion oS 

jPrirnai-y j~u-isdiction] is no! a tiocirine that governs ,judicial review of 
administrati\ce action. In this iinportant respect; i t  is altogether different from the 
doctrines exhaustion arid of ripeness, which govern the timing of judicial 
review of administrative actioii. l 'he cioctrine of primary jurisdiction detcrmincs 
whether the coirfi or the agcricy s11m1l.d make the initial decision. 

The precise i'itriction of the docti-iiie of  p~~iniary jurisdiction is to guide a court in 
detem~ining whether the court ~houid  rekain from exercising its jurisdiction until 
aficr ~ u l  administrative agency has determined some question or some aspect of 
some question ailsing in tlie proccetiing helore t l~c  court. 

The doctrine of pl-irnary juristIic!ion docs not necessarily allocate power between 
courts and agencies, tor i t  governs only the qiiestion whether court or agency will 
Initially [sic] decide a paiiic~~lar issiie, not the qi~esiion wliethcr couit or agency 
will Finally [sic] decide the issue . . . I'specially felicitous is the language of a 
district courl that the question is merely one of"priority oi'jurisdiction.' 

Sirrriz I,z$e 117s. C ' O  v. Gi-~~liiutt, 09 Itiaho 624, 627. 586 P.2d 1068, 1071 (1978) (quoting 3 K. 

Ilavis, Adiru~iistrative Law 'I'rcatisc $ 19.01, p. 1-3 (1958)) (ellipses in Siei.1.o 1,ifr); see also 

White, 139 ldaho at 401 80 P..3d at 337 (contrasting exhanstion and primary jiirisdiction). 

The primary ,jurisdiction doctrine is motivated by consideratio~ls of promoting 

coordination of courts and agencies arid uiiirormity of regulation by "taking illto account what 

the agency has to offer": 

The principal reason behind the docwine is I-ecogilition of the need for orderly and 
sensible coordinaiion of the work of agencies and of courts. Whether the agency 
happens to be expert or not; a coul? sl~ould not act upon subject matter that is 
peculiarly within the agency's specialized field without taking into account what 
thc agency has to offer, for otherwise parties who are subject to the agency's 
continuous regulation may beconie the victims of uncoordinated and conflicting 
requirements 

GI-ever, 94 Idaho at 902, 499 P.2d at 1258 (quoting 3 K. Davis, Administrative Law Treatise 5 

19.01, p. 5 ,  n.7) (footnote omitted). 'The linited States Supreme Court has explained the 
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puiposcs iinderlying thi: primary jui-isdjcrinii iloci!riiic 111 si~milai tcrnis, citing tlie "desirable 

~ ~ 

ui~iihnnity which woultl obtain i t '  initially a specializcc! agency passed on certain types o f  

aciiniiiistrative questions.': H?e.\sfer17 PuL,?/;c: 352 1J.S. ti1 64. 

2. . IIIWK Has Pri1n31-v iurisdictig11Qyer the S~ibicct~.~&:~C)l~rhis Case Under The 
Grever ~ ~ . ~ ~ - - ~ ~  Analysj& 

In G'rever-, the Jda11o Supseine Coui-i cited tliivx factors in holding tliat the Ida110 Public 

I~Jtilities Con~mission 1iad primary jurisdictioil: (I) tiie commissiori iiad been "vested with 

,jurisdiction lo regulate and supervise public iitiliries.' ( 2 )  ihc con~missioi> had been "given the 

power to prescribe rules and regulations i'or the pcrfoi-!;lance of ariy scrvice or the furnishing of 

any coinrnodity sapplied by a public utility,'' and (3)  the comniission had a "duty . . . to assure 

that adeq~iatc senlice is fumishcd." (;revri-; 94 1d;ilio at 902, 499 I'2d at 1258 (Tootnotes and 

intei-i~al quotation marks omitted). 

Application of the Grever elements of primary jurisdiction dcnionstrates that the 

Department sliould be deemed to have prirnary juristiiction in tiiis case. The policies and 

purposes served by the doc t r i~~c  of primary ,j~.lrisdictjon also wcigl? in favor- oT1DWR's primary 

j~irisdiction. 

a. The First Grevei. Element Is Satisfied Becaiise ll)%'R 1s Statutorily Vested 
With Jurisdiciion Over Water Rights Administration. 

The first Grever elenleiit is satisfled if the agency is "vested with jurisdiction to regulate 

and supervise" the subject matter. Id The subject of this l i t igat io~~ is the administration of water 

righis in the Water Districts Nos. 120, 130, and 140 specifically, the distribution and delivery 

of water pursuant to a senior surface appropriator's delivery call against junior ground water 

appropriators.' Complaint at S 'T; 15. The Director is statutorily vested with jurisdiction to 

supervise and regulate the distribution of water from all natural sources in water districts: 

' The curlaiiment warning letters sent by the Director on April 30, 2007, affected ground water 
right holders in Water District No. 130 only. 
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i'i:? tiirccior ol'tix dcpn-riiiei;t o fn~a te r  resouices shiill iiave dircctioi~ :iiiti control 
i i C  i l~c  clisuihiition of xvater Train all nat~irai water sources \vithii? a water (iistrict to 
tlir caira!s; ditches. p!ln?ps and other !hci!ities divcn?iig t!~erefron?. L)isrributioii o! 
watel- within water districts created pursuant to section 42-604, ldi~lio Codc, sliaii 
he acco~iiplishcd by waterinasters as provided in this chapter and siipewiscd by 
the director. 

Idaho Cotie 42-602. In addition. the i)irector also Iras statutory authoi-it! "jtjo supti-vise arid 

control tl:c exercise and administration of all lights to the use of ground watc~s." Idalto ('ode $ 

Since rile Vii-cctc!r is starutoi-ily vesicd with jurisdiction over- the adini~~isiration of the 

water r igh~s  at issue in this case: the Jirst Gi-e~:er element is satisfied 

b. The Second Grevei- Element is Satisfied Because IIIWK Is Authorized 70 
l'romulgate Reg~rlations As To 'Ajate~.Rigltls Administraijon. 

'I'lic sccond (;i.evri- clement loolts to whether the agcney has been "givcn the power to 

prescribe niles and I-egillations" regardirig the subject matter. Grever, 94 1d;iho at 902, 499 P.2d 

at 1258. Itiaiio sralutes expressly grant the Director au~hority to prontulgate rules and regulations 

regarding the admiiiistmtion of \?rater rights: 

The director of the department of water resources is authorizcd to atiopt rules and 
regulations hi- Lhe distr!bution of wale]- &om the streams, rivers: lakes, ground 
water and other natural water sources as shall he necessary to carry out the laws in 
accordaricc wit11 the priorities of'the rights of the users thereof. 

ldnho Code b 42-603 i'he regulatory aultliority conserred under Idaho Code 5 42-603 pla~nly 

satisfies the sccond Gi-ever element. 

c. The Third Grever Elenleiit Is Satisfied Because 1I)WK Elas A Statutory 
Duty 7'0 Administer Water Rights iit Accordance With The Prior 
Appropriation Doctsine As  Establisl~ed By Idaho Law. 

'Tlic thli-d Grever element is satisfied ~f the Director has a duty to assure the 

adlninistration of water rights in accordance with tile prior appropriation doctrine as established 

by Idaho law See Grevel-, 94 Idaho at 902, 499 P.2d at 1258 (stating s a n e  wlth regard to the 

furnishing of utility service). Idaho statutes impose just such a duty on the Director. 

MEMORANDUM lN OPPOSI.~.IOK TO P R L L I M ~ N A I ~ Y  INJI!NCI ION 

ANII I N  SUPPORI~OF M ~ T I O N  TO DISMISS - 15 



l! ~ 1 1 ~ 1 i  likc\?,i:;c h; the (!at!, oftire tiil-cctiir oi111c tleparti?~cni trlivatcr :esoiii~ces tc 

con1r.01 t11c appropi-iatioi: and ilsc of ilic ~ I O L I I I ~ I  water of' this slate as in this act 
provided ard !0  do ail !hi!igs ri.asor!t~b!y i~ecessan~ or appxnpriate to protect t!lz 
pcople ofthe state St.oln ticplction o i r ~ o u n d  w:iter resources contrary to the public 
policy esprrssetl in this act. 

Idaho Code 5 42-23 1 .  "l'11e director of tile depnt-1111cnt or water resources shall distl-ihute water 

iri water distr-icts in accordance with the psiill appropriation doctrine.~' ldaho Code 42-602 

It shall be the d~ity 01- said w;ltcimaster to distrib~rte the waters of the public 
stream, streams 01- waier siipply. rc~n~prising :I water district, among thc several 
ditches taking water tlirrcfiorn accoriiing To the prior lights of each respectively, 
i l l  whole 01- in  par^, ant! to shut and fastcii; or cause to be sllut or hstened, u ~ n k r  
the direction of the -~ ~~~ d e p ~ a - l r n e n _ o ~ \ v a ~ c ~ ! : c ~ ~ ~ r ~ e s ,  - the headgates of the ditches or 
other facilities for diversion o i  iwter Sroin sucli stieam, streams or water supply; 
when in times of scarcity of watci- i t  is necessaig so to do in order to supply the 
prior rights of otliers in such stream or watei- s;ipply; 

Idaho Code 3 42-607 (emphasis addcd) Thus. by statlrtc, the Director is to adniinister the 

smfacc and ground water righis in this case in accordance wirh the prior appropriation doctrine 

as established by ldrdio law. ?his f'acr saiisfics the fliird Gi-ever element for application of the 

doctrine of'piiniary jurisdiction. 

Since the three (;i-rvi,~- ele~nciits are satisfied: i t  follows that IDWR has primary 

jurisdiction ovcr the waler rights adn~i~iistration lriattcrs that are the subject ofthis litigation. See 

Grever, 94 ldaho at 902: 499 1'.2d at 1258 (I-ecitiilg the three elnnents and concluding that the 

public utilities con~niission "has primary jurisdiction in matters such as the case at bar"). 

3 .  The Policics And I'urposes Motivatinr Tlic Primary Ju r i sd ic t ion~c&ine  W e i ~ h  
i n  Favor Of Allowing 1I)WR l'o MakcJ-he Initial Dctenninations In l h i s  Case. 

'The policies and puiposes underlying the primary jurisdiction doctrine also weigh in 

favor of recognizing lDWR as having primary jurisdiction in this case. The Gr-ever court stated 

that "[tlhe principal reason behind the doctriiie is recognition of the need for orderly and sensible 

coordination of the work of agencies anti c o ~ i l ~ s "  and cautioned against acting on a matter 

"peculiarly within the zigency's specialized fieltl without taking into account what the agency has 

to offer." Crever: 94 Idaho at 902, 499 P.2d at 1258 (quoting 3 K. Davis, Administrative 1.aw 

'J'reatise 9 19.01; p. 2, n.7) (footnote omitted). 



7'he iliiitctl Stalcs Supicint: Colrrl sin;iiiir-ly i:e!iJ rli;ii 'agcricics cr-caicd by Coiigress b r  

regulatiiig thc subject matter ul-iould not be passed c~ver." 1Ves1er.n .Poc(/;c, 352 U.S. at 64 

(internal quotati011 marks and citatioit oii?ittctl). "jOjthcr\visc paties ivlitr ai-e subject to the 

;igency's continuous regnliition rnay become ihi- \~ictims of ~~nci)ordiiiated and conflicting 

requirenients." Gi-ever, 94 Idaho at 902. 499 1'.2d ar 1258 (qi!oiing liavis): s c r  oiso iVesesrer.n 

Pcici/ic: 352 1J.S at 64 (regarding "jujiiif'oniiity aiiti coiisistency in the rcgularion oi'business") 

(iiitemal quotation marks and citation omitted). 

As previously discussed. the applicrition of the prior appi-opriation doclriiic as cstahlished 

by ldahtr law in a conjunctive adniinistr;~tio~i case such as this requires extensive and 

complicated fact-findii~g. IUM'K is "bertcl- equipped than courts by speci,~lization, by insight 

gairicd through experience, and by more iicxible PI-ocedure." Jl'es~ern I'ocific; 352 U.S. at 65 

(internal quotation marks and citation o~nirted). Conjuiictivc administi-ation of' surface and 

ground water rights is "pectlliai-ly within [II)WR's] specialized field." Gr<,i~i.r, 94 Idaho a? 902, 

499 P.2d at 1258 (internal quotation marlts and citation omitted). 

Therefore, reccignizing IDWR's piiina~y jurisdiction in this mattel- would promote the 

orderly aiid sensible coordination of tlie work of ll)WI1 and this Coon prcciscly hccailse the 

administration of water rights is peculiarly within 1I)WR's specialized field. 

F. The Doctrines of Exhaustion and Primary Jurisdiction Apply Even Though The 
Plaintiffs Have Styled This Case A 1)eclar;ttory JudgtnenttWrit of l'rohihition 
Action 

?'he fact that the Plaintiffs seek a declaratory judgmcilt does not bar application of the 

doctrines of exhaustion and primary jurisdicljon. Idaho law is clear that these doctrines apply 

wlien the substance oS a claim amounts to a request for judicial review of an ongoing agency 

proceeding, regardless of the form of the pleading in which ?he request is rnadc. Exhaustion and 

primary jurisdiction apply in this case because the substance o f the  allegations and prayer for 

rclicf is a request fbr judicial review oithe Director's orders in the contested case. 



I .  ' I  he ~ - - ~  Siji>s~ance p~~ Of ~~~ ~ A Claim. No1 11s I:ol?i1. l>c~kj~es W!:~c'rhcl: l'he liociw~j~~~c~~~ 
!3b~~ \ l i i )n \ c i  i'rimary Jut-isdiction Apply, 

in Idaho, a piaintii'i may iioc circumvent statutorily-prcscri1)ed procediires arid reuicdies 

by iililig a dcclaratory Jutigrnwit action tliat amounts io an appeal from an agency proceeding. 

'S11c Ida110 Supreme Court 111ade t1iis principle clear in Ho17e 1' C'7Q' qf Le1i'isfo11_ 107 ldaho 844. 

693 P.2d 1046 (1 984). 

In Bone, the defendant city drnied a landowner's application for a re-zone of' his 

pl-opei-ty. 107 ldaho at 815-46, 693 P.2d at 1047-48. Rather tlian resorting to the statutorily- 

prescr~ibcd judicial rcview pi-occtlilres, the iandowicr filed :in action for declaratory relicf arid a 

writ of mandamus to force enaclrncrii of a eoiiiiig ordiiiance conibrtning to the city's 

comprehensive plan. as required by Idaho Code 5 67-68] 1 .  Roiir. 107 idaho at 846, 693 P.2d at 

1048. The ldaho Snpt-erne Court lieid that tlie declaratoi-y judgment action was in reality an 

appeal of the re-mne denial and should 11a\le been handled as such: 

,MI-. Bone contends that, notwithstanding 67-5215(b-g); Ire can seek a 
declaratory judgment interpreting the statute and a writ of mandamus req~riring 
the City ro comply wirh thc statute as interpreted. His reason is that he is not 
appealing his zoning decision bur rather seeking an iriterpretation of. the statute. 
Such ail argument exalts form over subsia~~ce. The fact is that Mr. Bonc applied 
for a re7,olling. I l lc  City denied his application, arid because iris applicatiori was 
denied, Ire si~bsequently appealed to tlie district court. Simply bec3use Mr. 
Bone's theory in apl~ealing his rezone a p p m n D D i s  that 6 67:6511 entitles h M  -. 

the rrzonc - does not mean that he is noC appealing the City's decision. 
Accordingly, his appeal should have been reviewed under 5 67-5215(b-g)'s 
guidelines. 

Bone, 107 ldaho at 849, 691 P.2d at 1051 (emphasis added). 

In IVhiie v I3annock Co~tn/y Coinln'rs, the ldaho Supreme Court made it clear that the 

Bone analysis applies to  exhaustion cases. See White, 139 Idaho at 401, SO P.3d at 337 ("As in 

Bone, Whrte atten~pted to appeal the [Planning] Council's decision on the CUP other than 

through the statutory administrative procedures.") In Regan v. Kootenai County, the court also 

relied on Bone: 



1s1 t?i>!ie 1. ('il;~. qf /.c~~visroii, 107 1(1;1110 RWI. (I<)? P.2~1 iG46 (1084). t111s (.'c>i~~-t 

concltided tihat t3o1ic iiatl iiiipropcr!y hyp;~ssctl tile eicllisivc sourcc of appeal hi- 
, adverse 7oniiig :iccisioi>s by s~c?.ir~g 3 :le~I;~ratnr); judgment and w i t  o i  

rnai~dan~iis. S i in i l a r i~  the Regans base artcinptcd to byp;iss rhe :itiministrative 
process f i~r  reviewing tlic I'lrulriiilg I.)~rcctor's intcl-pretatioii of thc Koolcnai 
County zoning ordiii:ince. M,%ilc thc Regatis' complaint foi cleclaratory relicf 
sought rui interpretation o f  tlic zoning ottlinnncc rathei. than judicial review oi'the 
Planning 1)ircctor's interpi-etatioil, siicli :I clisliiiction 'exalts lorn1 over substance.' 

l l ~ i i e ,  107 ldaho at 849, 693 P.2~1 at 1051. . . , Fsse~itially, the Regans' 
complaint sought declaratory relicf froiii the Plarinitig Director's interpretatioti of 
tlic zoning oi-diilance. This issue sl~ould hnve been pursued before t11e Kootenai 
Co~iniy zonirlg authorities undrr the proccdurcs of tile County's adillinistrative 
appeal ordinance and the L,ocai 1,;urd i r s c  P1a;iniirg Act, and not by the district 
court through dcciaratol-y relief 

Kegan, 140 Idaho at 725-26, I00 1'.3d ar 6 19-70 

'Jhc Idaho Supreme C:ouri has also applieti iionc's admonition against exalting ibnn over 

substance i ~ i  primary jui-isdiction cases. In .Yi'ii,i.i-~i i.i(e /tis '3 v. Gi.~nirlo, 99 Idaho 624 ,  586 

P.2d I068 (1978): the courl looked to both the "essence and form" of the cornplaints in 

consideiring whether primary jurisdictio~~ applied. Siel.ro; 99 ldaho at 629, 586 P.2d at 1073. 

Similarly. in Letithi Te/. Co. v. hfounroin Srorp.r 7i.i d 7i.i Co.. 98 Idaho 692, 571 P.2d 75.3 

( I  977): the court agreed with Len~hi's a~-gun~cinr that "the essence of thc Molintain Bell position 

is that 1,ernbi violated the contract," holding, tliat primary jurisdictio~~ did not apply because it 

was "apparent that the dispiite . . . stems iiilrially finrn the langiiage of the ?'raflic Agreernent." 

L,emhi Tel. Co,  98 ldaho at 695-96. 571 P.2d at 756-57 

These cases cstablish that i t  is the esscniial natnre of the claim, not superficial pleading, 

that deierniines whether exhailstion and primary j~irisdiction operate. Were it otherwise, these 

doctrines would be easily circurnventcd by arthi1 pleading and rendered meaningless, as the 

United States Supreme Couri o b s e ~ c d  in Lhi~rdSiuies I>. UJesreril Pac19c R.R. Co: 

And the mere fact that the issue is phi-asctf in one instance as a matter of'ta~iff 
consuuction and in the oth~.r as a niatter of reasonableness should not he 
detcrmi~lative on the jurisdictional issue. '1.0 hold otherwise would makc& 
doctrine of prinlary iurisciLtio~~.~an abstraction~.t&be called into operation at the 
whim of the deader. 



i.l;,.vii.i-ii i ) o~ ' i / i c .  352 1i.S 50. 68.60 ( I  956j (er7ipliiisis at i t icd)  (iooiiloie ~~r i~i l lcd) .  

it fol!o~vs !ha! Plaintitis' chwactcriza!inn o!' this prc~cceding as a dcc!:rratory judgmeilt 

action does not control the questions ol~exha~istio11 and primary ji~risiiic~ion. Ilather, the Court 

riiust look to the substarlce of the Plaintifis' aliegalions and pl-ayer ior relic[. This action thus 

sl~ould be iiismisscd if i t  is, in substance. an appeal from an agency proceeding. 

THE DEFENDANTS SIlOli1,l) BE AWARDEI) REASONABLE 

ATTOILNEY FEES AND COSTS 

As a direct and proximatc rcstiit of Plaintiffs' actions in filing this matter: IIIWR has 

bccn ~rcquired to expend legal resoui-ccs and have also incumed \,trious costs. i'lieretore, I1)WR 

requests attorneys' fees and costs under Idalio Code 5 12-1 17 because f'laintiffi have acted 

\vithout any reasonable basis in law ur hc t .  Plaintiii's' tiling of iliis actiori concluding 

the aclministrativc proceeding h e y  ~~equested was u~ueasonable. lll!is; attorneys' fees and costs 

shoi~ld be awardetl to the Dcfet~dants. 

CONCLIISION 

The Defeitdants respectfully urge this Court to deny Plaintiffs' request for injunctive 

relicl: While tile threatened cuitailn~cnt of' junior priority grountl water rights to satisfy senior 

priority rights will result in adverse effects upon tile Plaintiffs' memhcrs, illat is the nature o f  the 

administration of water rights under the prior appropriation doctrine in Idaho. Further, the Court 

should disiniss this case for lack of subject matter julisdiction because the Plaintiffs have failed 

to exhaust their administrative rcmcdies in IDWR proceedings. Application of the exhaustion 

requirement is especially appropriate because the subject niatter of the Plaintiffs' claims falls 

under IDWR's primary jurisdiction. The conju~rctivc administration of surface and ground water 

rights is a subject peculiarly within 1L)WK's specialized field and dismissal would promote the 

orderly and sensible coordination of. the wnl-k of ILIWK and the courts. 'She doctrines o f  

exhaustion a id  primary jurisdiction require dismissal even though the Plaintiffs have styled this 

MFMOIIANDUM IN OPPOSJTION TO PKELIM~NAKY ~N. I I INCI~ION 
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DATED this .,a' day of May, 2007 

CI.IVE J .  S'I'RONG 
Cllicf Natui-al Resources Division 
Deputy Attorney General 

Lleputy Attorney General 
Idaho 1)cpartrnent ol Walcr Resources 
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F 
Mi~sser v. lligginson 
Idaho. I 9 9 4  

Supre~ne Court o i  ldaho, 
Boise. Febriiary 1994 Tern . .  

In re the Gene,-a1 Adjudication of Rights to the llsc 
of. Water from the Snake River Drainage Basin 

Water System 
Alvin MlJSSEK; '1-irri Musscr; and lloward "Butch" 

Morris. Petitioneis-Kesponde~its~ 

R Kcith III(I(;INSON, in his official capacity as 
Director of' the Idaho Department of Water 

Kesoi~rces and the Idaho llepartmeni o i  Water 
ltesources: Respondents-Appellants. 

No. 20807. 

Feh 28 1994 
ITehear~ng Denled April 22. 1994 

L.andowncrs brought maiidamus proceeding, to 
coiiipel director of department of water resources to 
discharge statutorily inandated obligatioi~ to 
exercise laws relative to distribution of water in 
accordance with rights of prior appropriation. The 
Ilisirict Court. Twin Falls County, Daniel C~ 
l lur lb~~i t .  Jr., J.; issued writ and awarded attorney 
fees. and appeal was taken. The Sliprerne Coun, 
Johnson, J . .  held that: ( I )  mandamus was 
appropriatc, as director had no discl-ction regarding 
catqirig out of law and other remedies were 
ineficctive; (2) trial coun had discretion to award 
attorney iecs, and (3) fees could not be paid out of 
special adjudication fund covering water allocation 
disputes. 

Af finned 
West I leadnotes 
[ I  J Mandarr~us  250 -72 

250 Mandamus 
25011 Silbjects and Purposes of Relief 

25011(B) Acts and Proceedings of Public 
OSficers and Hoards and Municipalities 

250k72 k.  Matters of Discretion. Most 

Cited Cases 
]:'act that certain details ai-e lefi to discretion of 
aotlrorities does not prevent relief by i~~andamus.  

121 Mandamus 250 C=73(1) 

250 Mandamus 
25011 Subjects and Puiposes oi.Relicl, 

25011(B) Acts and Proceedings of' Public 
Officers and Hoards and Miinicipalities 

250k73 Specific Acts 
250h73(1) k .  In General. Most Cited 

Cases 
Writ of rnandmnii.~ could he issiied to cornpel 
director of state departincnt of water resources to 
deliver ti111 dccrccd water rights to landowners and 
to control distrihution of u'ater from aquifer 
according to priority date of decreed water rights; 
director was under statutory obligatioii to execute 
laws relative to distribution of water iii accordance 
with rights of' prior approprintion, there were no 
applicable administrative procedures 5vhich could 
be invoked, arid monetary dalriages provided 
landownel-s with inadequate relief. 1 . C  $5  6-904, 
42-237e, 42-602,42-17OiA. 

131 Costs 102 -194.12 

102 Costs 
102VIll Attorney Fecs 

102k194.12 k. lliscretion o i  Coun. Most 
Cited Cases 
In those instances in which attorriey fees can 
properly be awarded; award rests in sound 
discretion of trial coun and burden is on person 
disputing award to show abuse. 

141 Mandamus 250 -190 

250 Mandamus 
250111 Jurisdiction, Proceedings, and Relief 

250k190 k. Costs. Most Cited Cascs 
Landowners who brought huccesstul ~nandamus 
proceeding, to compel directo~ of state department 
of water resources in discharge statutory 
responsibility to deliver decrecd water rights and 

0 2007 ThomsonIWest. No Claim to Or ig  U S .  Govt. Works 
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control distribiition of u'atcr fi-oiii aquifcr according 
to prioi-iq date of water rights, w::s entitled to 
attorney fees; there was tio reasonable basis in law 
o~ fhct ibr dirvcior's reli~sal 111 comply \\pith 
statutoiy mandate 1.C. $ 5  1 2 1  l7(1);12-602. 

151 Mandamus 250 CAI90 

250 Mandamus 
250111 liirisdiction, PI-occediirgs: and Relief 

250kl90 k .  Costs. Most Cited Cases 
Attorney fee award made to landowtic~~s. wiio had 
successfuliy hi-ought ~ i~ar idami~s  actloti to compel 
director of water iesorirces dcperuiiriit lo (liscliarge 
his statutorily mandated obligntioiis to csccutc law5 
relative to distributioir of water in accordaiice with 
rights of prior appropriation, could not be paid out 
of special adjodication account set aside fi)r the 
payrr~ent of costs attribiitable to watci rights 
adjudications. I.C. $ 5  12-1 l7(3). 42-1777~ 

""810 *393 ].any Eclroilawk. Atty e and 
Clive J .  Strong. Phillip 1. Kassicr and Peter R. 
Anderson, Ilepoty Attys. (;en.; hi- respoiidents- 
appellants. Peter R. Aiidersoii argi~cd. 
Hepworth, Nungester K. Le~ami r ;  Chtd.. I'win 
lzalls, for petitioners-respondents. John C. 
llohnhorst argued. 
JOHNSON, Si~stice. 
This case is a water distribution case. The priinary 
issuc prcserited is whether tire ti-ial coiirt properly 
issued a writ of mandale ordering tlic dit-ector (the 
director) of tlie Idaho department of water resources 
(the department) iinmediately to coinply with I.C. $ 
42-602 and distribute water iri accordance with the 
doctrine o f  prior appropriation. Tirere al-e also 
issues concerning the awatd of attorney Tecs and 
tlie trial court's order prohibiting tire payment of 
these attorney fees and costs fiom the Snake River 
Basin Adjudication account (SRBA account). 

We affinn tlie trial coun's issuance of the writ of 
mandate, its award of attorney fees, and tlie order 
prohibiting tlie payment of attorney fees and costs 
awarded from tlie SRRA account. 

Alvin and Tim Musscr own real propeity (thc 
Mussers' property) in (ioodiiig County, **el 1 "394 
Idaho, whic11 has appurtenant to it a decreed rigiit 
for 4 8 cubic feet per secotrd (cfs) of water from the 
Martin-Curran l'uniiel (the tunnel) u~itli a priority 
date of April 1 ;  1892. lloward '.BlltchV Morris 
leases the Musscrs' propel-ty together with the 
apputtcnant water rights, 111 this opinion, u'e refer 
to the Mussers and Momis collectively as ,'the 
Mussers." 

The Mussers' property is located within water 
distl-ict 36A (the district). 'Ihe district is served by a 
watennaster (the watermaster) appuinred by the 
director. Slie spriirgs which supply the Musscrs' 
water are tributary to the Snake River and are 
hydrologically inlet-connected to the Snake plain 
aquifer (the aquifer). 

In the spring of 1993, the Musscrs fl~iind that the 
tunnel did not si~pply thein with sufficient water to 
fulfill their adjudicated water rights. As a result; 
they contend they planted less acreage than they 
had previously and that many of their crops were 
lost and damaged. 

On May 25; 1993; other owners of watei- rights 
from the tunnel demanded that the watermaster 
deliver water to them. 'lhe watermaster relaycd the 
dnnand to the director who rejected tlie demand. 
On June 16, 1993; the Mussers made a similar 
demand on the director for the "full and immediate 
deliveiy o f  their decreed watcr rights fiom the 
Curran 'Tunnel.'' The director denied the demand on 
the grounds tiiat "the director is not authorized to 
direct the watennaster to cot?junctively administer 
ground and surface water within Water Ilistrict 36.4 
short of a formal hydrologic determination that 
such conjunctive management is appropriate." 

The Mussers sotight a writ of mandate to compel 
the director: (1) to deliver their fill1 decreed water 
rights, and (2) to control the distribution of  water 
from the aquifer according to the priority date of 
the decreed water rights. 

'l'lie director and the depatt~nent movcd to dismiss 
the Mussers' request for a wt-it of' mandate, arguing 

O 2007 Thumson/Wcst. No Claim to Orig. 7J.S Ciovt. Works 
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that the request was iiioot because after the Mosscis 
initiated tlie action, the director issiled a riotice oS 
intent to proniulgate rules and a notice and order 
Tor a contested case. i h e  proposed rules woiild 
allow the directoi- to rcspoiid to the Mussers' 
dernands by providing r the conjunctive 
management of the aquilei- and the Silake River. 
The contested case would pl-ovide a forum ior 
detcimining liow to deliver tlie Mussers' water 
pending coinpietion of the proposed rules. 
Alternatively, the director and ihc rlcparimei~~ 
contended the petition should be dismissed becai~se 
a writ of inandate is an irlappropriate metlioii b) 
which to litigate the relationship between senior 
and junior ground water rights. 

The trial c o u ~ t  denied the  notion to dismiss and 
concluded that the director owes the Mussers ' ,a 
clear legal duty to distribute water under thc pr-io~~ 
appropriation doctrine." T he trial coufl deter~i~ined 
that the director's Ihilure to adopt rules and 
regulations enabling hiin to respond to the Musscrs' 
demand lor delivery o f  their water was a breach of 
his "~iiandatory, ministerial d u l y '  I l ie  trial court 
also said tlie director's [ufusai to lioi~oi- r l~r  hlusscrs' 
dernand was "arbitrary and capricious" aiid that the 
Mussers had no "adequate, plain or speedy remedy 
at law." 

I'lie trial couri issueil a writ of mandate 
co~n~nanding tlie director "to immediately comply 
with I.C. $ 42-602 and distribute water iii 
accordance with the Constitution of the State of 
Idaho and the laws of this state cornmonly refen-ed 
to as the Lloctrine of Prior Appl-opriation ..." The 
director and the depart~nent appralcd and asked the 
trial couri to stay the writ during the aprieal. The 
trial court denied the motion to stay, noting: "I 
don't see what there is in the writ of mandate that 
needs to be stayed since the depaninent is 
procecdir~g to honor it in its entirety." T Iiis Court 
also denied the request of the director arid the 
department to stay the writ during this appeal. 

I h e  Mussers sought attorney fees in the trial court 
pursuant to I.C. $ 5  12-117 and 12-12] and the 
private attorney gerreral doctrine. l'he trial court 

concluded that the director and the department 
acted witliout a rerisuriablc basis in fact or law and 
[lefended the action frivolously, unreasonably and 
witliout Soi~ndation and that the Musscrs were 
coinpelled to pursue private enforccmcnt "to ""812 
*395 requil-e the directol- to perfonn a duty that is 
clcar. iiiiainbiguoos and constitutionally reqiiircd." 
I h e  ti-ial coilrt ruled that the Mussers are entitled to 
iees iindcr all three of the theories advanced, and 
ordcred tliat the costs and fees not be paid out of 
the SRHA accooilt, pursumit to 1.C. 12-117(3). 
i l ie  director and the dcpamient appealed. 

I l ie  director and the department assert that tlie trial 
con11 .slii,ulil not have issucd the writ of mandate. 
We disagree. 

In Idaho 1-ii11.s Kafhv. Agency v. Counrrymrmn, 118 
Idaho 43, 794 P.2d 632 (1990), the Court 
rccapiti11;lted tile reijuirernents for the issuance of a 
writ ofmandiitc: 
In /,i~iil? T ' o ~ i t ~  <f 1-igh1 Cf?. ii (.'omp/~e//, 108 idaho 
910. 953. 703 P2d  714, 717 (1985), this Court 
stated that "[mjandamus will lie if the officer 
agaii~sr ivhom the writ is brought has a 'clear legal 
duty' to perform the desired act, and if the act 
souglit to be coml?eIled is ininistelial or executive 
in i iaturc '  Existence of an adequate remedy in the 
o~dinary course of law, either legal or  equitable in 
nature. will prevenr issuance of a writ: and the party 
seeking the writ must prove that no such remedy 
exists. Iliis Court has repeatedly held that 
mandamus is not a writ of right and the allowance 
or refusal to issue a writ of mandate is 
discretionary Likewise, Idaho law requires that a 
writ must be issued in those cases where there is 
not a plain, speedy, and adequate remedy in the 
ordinary course oT law. 

id at 44. 794 P.2d at 633 (citations omitted). 

I.C. 42-602 provides: 
I t  shall bc the duty o f the  director of the depamncnt 
of water resources to have imnlediore direction and 
conti-ol of the disrr-ihzrrion o/ water fi-om all of the 
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sti~eniiis. rivers. lakes, ground water and other 
tralural >w;itcr sources in tliis state tc the canals. 
ditches, purnps and other facilities divelting 
tile,-efi-om. rlistiibution of water shall be 
accomplished either ( 1 )  by worerrnas/ers appointed 
as provided in this chapter and supel-vised by thc 
clirector: or (2) ilirecriy hj, enlployees of fire 
e r i r  o l  water resources under autliority of 
thc director in those areas of tlie state riot 
constituted into water districts as provided in tliis 
chapter. 7 7 ~  ilii-ecioi. musi e~.er~rie ihe lows reliiiive 
ro rhe di.sii-ihzriioii [I/ bvarer in irccor-dirricc ivirh 
I-i,qh~.s e/prioi- i~y~/ro/~viulion as provided in seclion 
?.?-/Oh, i0oho ('ode 
i l i c  ciirector of. tiie department of water resoi~rcei 
sRal1. in rile distrihiition of water froin the streams: 
rivers. I;~hcs. g~ound  water alld other natural water 
sources. bc govcmed by this title. 

I ( :  5 42-60? (emphasis added) 

We coiicli~dc 11131 tlic director's duty to distribute 
iratcr pursuant to this statute is a clear legal duly. 
l h e  dirccioi himself. testified that he was awarc that 
Iiis duty to dclivci walcl under 1.C. 5 42-602 is 
iiiandati>ry. 

[ I  1 i l i r  direct01 contnids, however, that althougli 
liis duty undcr 1.C. 42-602 is mandatory, the 
stritutc leaves to tiie director's discretion the means 
that will b r  osed to respond to calls for water. I'or 
rnoi-e tliai~ tllrce-qiiarters of  a century, the Gout-t has 
adliered to tlic following principle: "l'lre fact that 
ccrtain details are left to the discl-etion of the 
autlroritics does not prevent relief by manda,nu.~" 
/lee117 v .  Urnis, 31 ldaho 730, 736, 175 P. 959, 961 
(1 9 18) (cmpliasis in original). See a/.so Moer.de,. v. 
('iry ~ ~ M O S C O M :  74 Idaho 410, 415% 263 P 2 d  993, 
098 (1953) ("Public officials may, under some 
circomstances. be co~npelled by writ of mandate to 
perfonn their official duties, although the details of 
such perfonnancc are left to their discretion.") 

[2 j  This principle applies to this case. Thc director's 
dury pursuant to I.C. $ 42-602 is clear and 
executive. Although the details of the performance 
of the duty are lefi to the director's discretion. the 

dirccior has the dury to distribiite b%atci~ 

""813 "396 i h e  directoi- defended his ~refi~sai to 
lionor the Mossers' deniand by claiining that a 
"policy" of the dcpairmeiit prcveiited him fi-om 
taking action. In his testiinoiiy at tlic hearing to 
consider whether the writ would issue, the director 
referred to I.C. 5 42-226 and stated tiiat "a decision 
has to be madc in the piiblic interest as to whether 
those wilo are inrpactcd hy groundwater 
developmelit are unreasoiiabiy blocking full use of 
the resource." 

We note that the original version of what is now 
I.C. 5 42-226 was enactccl it1 1951. 1951 ldaho 
Sess.L.aws. cb. 200, 1 .  p 423. Both the original 
version and the current statute ~iiake it clear that 
i s  s t ! e  does not affect rjgliti lo rile use of 
gl-ound watcr acquired before the enactment of the 
statute. l'lierefore. wc fail to see I I ~ L V  I C  5 42-226 
in any way affects tlie dire~tor's diity to distribute 
water to the Mussers, wiiosc pr~ority date is April I, 
1892. 

'I'lie Musscn preseiitcii eviilence i r c a ! i r ~ g  that 
suing the director fol- dam:iges Lvns not a plain, 
adequatc, and speedy remedy in the ordinaly coiirsc 
of law because or the ongoing nature of tlrc haim 
ar~d the diflici~lty in determining the daliiages they 
wo~ild incur due to tlie dilector's refusal to cornply 
with I.C. C: 42-602. The Musscrs also contended 
that suirlg t l ~ r  dil-cctor ilas iriadeqiiilte because of  
tire director's immunity from damages uiider I.C. $ 
6-904; a portion of the Idaho tort claims act. 

i h e  director and the department contend that the 
Mussers could have pursucd administrative 
hearings befnre the director, administrative appeals, 
and motions for interhn administration of  water 
rights. We not? that the only manner in which any 
of these asserted remedies were presented to the 
trial court was in the final argument by the attorney 
for the director and the departrnent at the hearing 
conce~ning the request for thc writ. There, the 
attorriey argued that the Mussers should seek a 
hearing and then judicial review pursuant to I.C. SS; 
42-237e and 42-1701A. Because these were the 
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only altci-i~ativc rc~rredies piesentcd to tile ti-ial 
cou:?; tlicsc arc the or:ly o n e  we will addrcss. 

I.C. 2 42-2.37e states: 
Aiiy pel-son dissat~sficil with any decision, 
dctermiilation, o rdn  01- action of tlic dircct<~r of thc 
department of water rcsoiirccs . n ~ a d e  pillrsuarlt to 
this act may, if a hearing on the matter alrcady lias 
been held, seek jodicial review piirsuaiit to section 
42-1701A(4)2 Idaho (:ode. If a I~cal~ing has not bcen 
held, any person aggricvcd by tlie action of the 
clircctor . . .  may contest siich aclion piirsiiant to 
section 42-1 701 A(3); ldalio Code. 

L3y its terms; I.C. 3 42-17011\(3) cipplies only to 
"any applicant Tor all) perinit. Iiccnsc. cmilicate, 
approval, registration. or s i lni la~ Snl-ir~ of. permission 
required by law to be issired by tlic dircctor" I.C. 5 
42-1701A(i) concludcs ".ii~dicial review of any 
filial order of the director issued follo\ving the 
hearing may be had puisuant to sobsection (4) of 
this section." l.llese provisions do nil1 apply to the 
circumstances piesenled in 1111s case. 7hc  Musscrs 
did iiot seek a pertnit. liccnsc. certilicate. approval. 
registration. or similar fol-m of permission reqilircd 
by law to be issued 11) the director Iliel-eibre, these 
reinedies are not available to the Mussers to obtairi 
review o i  the director's refilsal to comply with I.C. 
$ 42-602. 

/3j[4/  The director and the depal-tincnt aiscri that 
the trial c o u ~ l  should not have awarded attorney 
fees to the Mussers and should not have ordered 
that the fees and costs not be paid horn the SRBA 
account. We conclude that the trial court did not 
abuse its discretion i n  awarding attorney fees 
pursuant to I.C. 5 12-1 17 and in ordering that the 
fccs and costs not be paid from the SRBA account; 
pursuant to 1.C. 5 12-1 l7(3). 

I.C. 6 12-1 l7(l)provides, in part: 
In any administrative or civil judicial proceeding 
ir~volving as adverse parties a state agency and a 
person, thc couit shall *"814 *397 awaixl the 
person reasonable attorney's fees, witiiess fees and 

rcasonable expenses. i i  the court iiiids in iavor ol 
thc person and also finds that thc state agency acted 
without a reasonable basis in k~ct  or law. 

111 awarding attonicy lees and costs. the trial couil 
concluded that by rejecting the Mussers' rcqiiest to 
perfortn tlie dutics mandated by I C .  5; 42-602, the 
directol- acted without any rcasonable basis in fact 
or law. 

Itecently, wc have reiterated the standard by which 
we review the award of attorney fces: 
in those instances wherein attorney fees can 
properly be awa~ded,  the award rests in the sound 
discrction of the trial court and the burden is on the 
person disputing the award to show an abusc of 
discretion 

F-ox v. I?oa,-d of C o z r ~ ? ~ ,  Com%.s, 121 ldaho 684; 
685,827 P2d  697, 698 (1992). 

Applying the thrcc-step analysis of Ssin b'o//<,y 
Shopping Qr v .  ldaho Power. C o ,  I I9  Idaho 87. 
94; 803 P.2d 993, I000 (1991), we conclude that 
the trial court did not abuse its discretion in 
awarding attorney fees pursuant to I.C. 5; 12-1 17. 
I h e  trial court correctly perceived the award to be a 
discretionary act; acted within the outer boundaries 
of its discretion and consistently with the legal 
standards applicable to tlrc consideration of an 
award, and reached its decision by an exercise o i  
discretion. We agree with tlie trial court that there 
was no reasonable basis in law or fact for the 
director's refusal to coinply with I.C. 5 42-602. 

[ 5 ]  Citing 1.C. 5 12-1 17(i). the trial court ordered 
that the attorney fees and costs awarded to tlic 
Mussers not be paid out o i  tlie SKBA adjudication 
account. 1.C. 5 12-1 17(3) pnjvides: "Expenses 
awarded under this section shall be paid from iunds 
in the regular operating budget of the state agency." 
'The adjudication account is created under 
42-1777. l l i is  statute limits the use by the 
department of money in the account, "upon 
appropriation by the icgislatiire, to pay the costs of. 
the dcpartine~rt attributable to genci-al water rights 
adjudications conducted pursuant to chapter 14, 
title 42, Idalio Code." 
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The attorney k e s  and costs awaidcd to thc Mussers 
were not costs of the depai~trnent a!trihotal~!c to :i 

general water rights adjudicatioi~. The Co11i-r lias 
recently reiterated that the purpose of  nil award 
pursuant to 1.C. 3 12-1 17 is to deter grouiidless or 
arbitrary agency action and to pi-ovide a i-emedy for 
persons who have borne uirfaii and oiijustilied 
f i na~~c i a l  burdens altciiipiing to coi-sect inistakes 
agencies slioiild never have madc. I.ockhi~,-r v 

Depo~-tinen/ i,J Fish <in(/ Gillne, 12 1 Idaho 894. 808. 
828 P 2 d  1299, 1303 (1992). irearirig thc trial 
court's award as costs of tile dcpanincnt urlder I C  
5 42-1777 is inconsistent wit11 this p~lrpose. 

Because w e  a t ~  the award of attorney fees 
pursuant to I . ( :  6 12-1 17, we find i r  unnecessary to 
address the other bases for tile awarii staled by thc 
trial coun. 

We affinn thc trial court's issuailce of the writ of 
mandate, award of attorney lbes arid costs, ar~d 
order that the attorney lees and costs not he paid 
out of the SRBA account. 

We award the Mussers costs on appeal. We also 
award the Mossers auorncy fees on appeal pursiiant 
to I.C. 5 12-1 17. 

McDEVJI"I, CJ.; and BISTI.INI', I R O U I  and 
SILAK, JJ . ,  concur. 
Idaho,l 994. 
Musser v. Iligginson 
125 ldallo 392, 871 1'.2d 809 

END OF DOCOMEN7 
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Page 1 

n 
Airierican I'alis Reservoir Disr. No. 2 v. Idaho 
Dcpt of Water Resources 
ldatio;2007. 

Supieme Court of idaho, 
Boise. Dcccinber 2006 'Term 

AMliKlCAN FAL1.S RESERVOIR DISI'KICI. 
NO.  2, A & T l  Irrigation Distiict, liurley Irrigation 

llistrict; Minidoka lr~igation i>istrict, and Twin 
1-alls Canal Coinpany, I'laintiffs-Kespondents-Cross 

Appellants, 
andRangen, Inc,  Clear Springs Foods; Inc., 

Thousand Springs Water Users Association, and 
Idaho Power C:ompany, liitcrveners- 

Kespondents-Cross Appellants, 
b'. 

I-lie 1l)~lHO DEPARTMEN'!' OF WAIEK 
KliSOlJRCES and Karl J .  I>reher, its ilirector; 
i>efeiicIants-Appellants-Cross-Kespondenls> 
andldaho Gr<iond Water Appropriators, Inc.; 

Intervenel-. 
Nos. 33249,3331 1,33399. 

March 5,2007. 
Rehearing Denied Aug. 30, 2007. 

Background: Reservoir district, irrigation districts; 
canal company, surfhce water rights owners, and 
liolders of. stoi-age contracts brought action agaiiist 
Depan~nenr of Water Resources and its director for 
declaratory judginent that Rules for Conjunctive 
Managcinellt o r  Surface and Ground Water 
I?eioi~rces w a r  unconstitiitional. The Fifth J~idicial 
Llistrict Coun, Gooding Courity, R. Bany Wood. J . ,  
entered summary judgment in favor of plaintiffs. 
Appeal and cross-appeal were taken. 

Itoldings: The Supreme Coun, Trout, J., held that: 

( I )  District Court slrould not have engaged in an 
analysis of the constitutionality of' the Kules "as 
applied" before administrative remedies were 
exhausted; and 

(2) as a matter of first impression, the Kules are not 

facially unconstinitional 

Affiniietl in part aiil reversed in pan 
West Mcadnotes 
[ I ]  Appeal and Errol- 30 -863 

30 Appeal and Error 
30XVI Keview 

iOXVI(A) Scope. Standards; and Extent; in 
C;cncral 

30kY62 Extent of kc vie^\, Dependent on 
N a t ~ ~ r e  of llccisioli Appcalcd li-om 

30k8h; k .  in General. Most Cited Cases 
In an appeal from an order granting suminary 
judgment, the standard of review is the same as the 
slandard used by tlie district court in ruling on a 

"niclit. motion foi- suininary jud, 

121 Appeal and El-ror 30 @-;.934(1) 

30 Appcd and El-ror 
30XVI Revien 

30XVl((i) PI-esu~nptions 
30k934 Judgment 

30k934(1) k .  In General. Most Cited 
Cases 
On review of a summary judg~ncnt; the Supreme 
Coun must liberally construc facts in thc existing 
record in favor of the nonmoving party and draw all 
reasonable inferences froin the record in favor of 
the nonmoviiig pany. 

228 Judgment 
228V On Motion or  Summaly Proceeding 

22813182 Motion 01- Other Application 
22813185 Hvidencc in General 

228k185(6) k. Existence o r  Non- 
Existence of'Fact Issue. Most Cited Cases 
Summa~y judgment is appropriate if the pleadings, 
depositions, and adinissions on file, together with 
the affidavits, if any, show that there is no genuine 
issue as to any material fact and that tire moving 

('1 2007 ThomsonIWot. No Claiin lo Or ig  l J .S  tiovt. Works. 



I54 1'.3cl 4 : i 3  
143 l<lilll<, 862. 15.1 l'.';<l 433 
(Cite  as: 143 Idabo 862, 154 P.3d 433) 

pat-ty is entitled to a jiidgiiient as a matter of' law. 
l?!iies Civl'roc., Rule 5(>. 

141 J u d g m e n t  228 @?185(6) 

228 Judgrnent 
228V 011 Motioii or Suminan; Proceeding 

228k182 Motio~i or Othcr Application 
228k185 Evidence in Gcneial 

228hIXS(h) k Existence 01- Noit- 
t:xistcnce o f  Fact Issue. Most Cited Cases 
If' there are conflicting inferelices contained in tlre 
record or  reasonable ininds might reach different 
conclusions: sittniniiry jiidgiiient ~iiiist he  de~i ied.  
Rules Civ l ' roc .  Rulc 5 6 .  

151 Appeal  a n d  E r r o r  30 <2.842(1) 

30 Appeal and Error 
30XVI Review 

?OXVJ(A) Scope, St;indards, itlid Extent. it1 
Geiieral 

3Ok838 Questions Considereii 
30kY42 Review Dependent on Whcthcr 

Questions Are of l.aw o i  of Fact 
3i)k842(1) k In <;cneial. Most 

Cited Cascs 
' lhe  constitutionalit) a statute or adlninistrative 
regulation is a qoestion of law over which Suprcmc 
C o u n  exercises fice rcviciv. 

161 A d m i n ~ s l r a t i v e  1,an and  Procedul-r 15A k;Z 

391 

15A Administrative ILaw and I'rocedure 
ISAlV Powers and Proceedings o f  

AdIllinistrativc Agencies, OfTicers and Agents 
I SAIV(C) Rulcs and Regulations 

15Ak390 Validity 
15Ah391 k .  Detcnnination of Validity; 

Presumptiolls. Most Cited Cases 

Const i tut ional  Law 92 -990 

92  Constitutional Law 
92V1 1:nfnrccmcnt of Cunstitutionnl 1'1-ovisions 

92VI(C) L)etenniiiation of C:onstitutiunal 
Q u e s t i ~ n s  

92VI(C)3 i'resiii?iptioiis and Construction 
as to Ci~r?stitutionaIity 

92k990 k. In General. Most Cited Cases 
(Tot-mcrly 92k48(1)) 

Constitutional Law 92  e l 0 3 0  

92 Constitutional Law 
92VI Enforcc~nent oiConstit1itional Provisions 

92VI(C) Ileterrnination of Constitutional 
Questions 

92Vi(C)4 I3urden of Proof 
92k l030  k. In General. Most Cited Cascs 

(Fonnrily 92k48(l))  
A presumption exists in favor of the 
constitutionality of the challenged statute or 
regulation, and the burden of establishing that tlre 
statute or  regulation is unconstitutional resti lipon 
the challengers. 

171 Const i tut ional  L a w  92 -990 

92  Constitutional Law 
92VI Enforcement o f  Constinltional Provisions 

92VI(C) 1:)etermination of Constinitionai 
Quest ions 

92VI(C)3 Prcsumptiotis and (:onsrriictioii 
as to Constitutionality 

92k990 k .  lti General. Most (:ired Cases 
(Formerly 92k48(1)) 

An appellate coun is obligated lo seek an 
interpretatiot~ of a statiiie that upholds its 
constitutionality. 

181 Constitutional Law 92  -996 

92  Constitutional Law 
92VI Enforcement of Constitutional Provisions 

92VI(C) Detern~ination of Constitutional 
Questiolis 

92VI(C)3 PI-esumptions and Construction 
as to Constitutionality 

92k996 k. Clearly, Positively, or 
Unmistakably Unconstituiional. Most Cited Cases 

(Fomcr ly  92k48(1)) 
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I h e  jirdicial power to dcclare legislative action 
~~ncor!sti@~tional should be exercised orlly in cleai~ 
cases. 

191 Admirristrative Law and Procedure 15A e;- 
229 

15A Admir~istiativc La*' and Procedrlre 
15A111 Judicial Remedies Prior to or Pending 

Administrative Proceedings 
15Ak229 k. Exhaustion o r  Adiniiiislrat~vc 

Remedies. Most Cited Cases 
Where an administrative remedy is provided by 
statiitc, relief most be sought fiom the 
adlninistrative body, and this remedy exhausted 
before the courts will act. 

1101 Constitutional L.aw 92 -983 

92 Constitutional Law 
92VI E~~forceincnt oiConstiti~tional Provisions 

92Vl(C) 1)etermination of Constitiitional 
Questions 

92Vi(C)2 Ncccssity of Dcrmnination 
92k983 k. 1:xhaustion o l  Other 

l<emedics. Most Cited Cases 
(Formerly 92k46(1)) 

s t r i c t  court should not have engaged in all 
analysis o f  the coristitutionalily of the Rules fix 
Conju~~ctive Management of Surfhce arid Ground 
Water Resources "as applied to the facts of case 
before administrative remedies were exhausted. 
IDAPA 37.03.1 1.001 et seq. 

/I11 Constitutional Law 92 -656 

92 Constitutional Law 
92V Construction and Operation of. 

Constitutional Provisions 
92V(F) Constitutionality of Stanrtory 

Provisions 
92k656 k. Facial Invalidity. Most Cited 

Cases 
(Formerly 92k38) 

Constitutional 1.aw 92 -657 

92 Constitutional 1 . a ~  

92V Construction and Operation oi 
Constitutional Pr!?visions 

92V(F) Constitiitionality of Stattitory 
I'i-ovisions 

92h657 k .  InvaIidiLy as Applied. Most 
Cited Cases 

(l:or~nerly 92k38) 
A pany niay challerlge a statute as unconstitutional 
oil its f i c e  or as applied to the party's conduct. 

92 Constitiitioi~al I.aw 
92VI Enlorceiiieiit of Constitutional Provisions 

92VI(C) rletennination of Constitutional 
QUCSI~OIIS 

92Vl(C)l In General 
02k96.3 h. Questions of Law or  fact^ 

Most Cited Cases 
(l~oimerly 92k45) 

A facial challenge to the constitutionality of a 
stariite or rule is purely a question of law. 

(131 Constitirtional Law 92 -656 

92 C:onstitutional 1.aw 
92V Constriiction and Operation of 

Constitutional P~ovisiunb 
92V(t-) Constitutionality of Statutory 

I'rovisions 
92k656 k. Facial Invalidity Most Cited 

Cascs 
(Fonneriy 92k38) 

Constitutional Law 92 -657 

92 Constit~~tioilal Law 
92V Construction and Operation of 

Constitutional Provisions 
92V(F) Constitutionality of Statutory 

Provisions 
92k657 k. lnvalidity as Applied. Most 

Cited Cases 
(Fumierly 92k38) 

Generally, a facial constitutional challenge is 
~nutually exclusive from an as applied challenge. 

1141 Constitutional Law 92 -656 
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92 Cor~stit~ttional Law 
92V (lonstructio~? and Opeiatic~n o! 

Constitutional I'rovisions 
92V(F) Constitutioiralily of Statolory 

I'rovisioi~s 
92k656 k Facial Invalidity. Most Cited 

Cases 
(Formerly 92k38) 

POI- a facial constitu~ional challenge to succeed. tlie 
pany must de~nonsirate that the law is 
unconstitulioi~al iri all of its applications; in other 
words, the challenger must establish that no set of 
cil-c~iriistances exists irndei- which the law \voillrl be 
valid. 

92 Constitutional Law 
92V Construction and Operation of 

Coi~st i t~~t ional  I'rovisions 
92V(F) Constitutionality of Statutory 

Proviiiorrs 
921<657 k.  invalidity as Applied. Most 

Cited Cases 
(Fonne~dy 92k38) 

'1.0 prove a statute is uncoi~stitutional as applied, the 
paliy Inlist only sitow that, as applied to the 
defendant's conduct, the statute is uncoi~stitutional~ 

1161 Constitutions1 Law 92 -965 

92 Constitutional Law 
92VI Enforcement oiConsIitutional I'rovisions 

92VI(C) Determination of Constitittiorlal 
Questions 

92VI(C)I in General 
92k964 Fonn and Sufficiency 01. 

Objection, Allegation, or Pleading 
92k965 k. In General. Most Cited 

Cnses 
(lortrierly 92k46(2)) 

Constitutional L a w  92 -983 

92 Constitiltional Law 
92VI Enforcetner~t of Constinrtional I'rovisions 

92VI(C) Detern~ination of Constilutionai 
Qiiestions 

92Vl(C)2 Secessily of L3eIerniiiratior1 
92k983 k .  Exliauslion of. O!her 

Remedies. Most Cited Cases 
(Forrnel-ly 02k46(1)) 

A district c o u ~ t  sholrld not rule tRat a statute is 
uriconstitutional as applied to a panicolar case until 
administrative proceedings have cot~clirded and a 
coii~plete record 11% been devciopcd. West's I .C.A.  
5 67-5277. 

117j Constitutional Law 92 -656 

92 Constitutional 1 .aw 
92V (:onstiuctioii and Opnation of 

Constitutional I'rovisions 
92V(F) Coristirutionalily ol' Slar~rrory 

P~ovisioirs 
92k656 k.  Facial Invalidity. Most Cited 

Cases 
(For~r~n-ly 921<38) 

Cortstitutiooal La>? 92 -657 

92 Coi~stitutional Law 
92V Construction and Operation of  

Constitutional Provisions 
92V(F) Constitutionality of Statutory 

Provisior~s 
92k657 k. Invalidity as Applied. Most 

(:ited Cases 
(1:onnerly 92k38) 

An "on its face" constitutional analysis may not h e  
comhined with an "as applied" analysis; although a 
couii may hear both types of challei~gcs to a rule's 
constitutional validity, the court may not d o  a 
hybridized fonn of either test, in which the t w o  
tests a -e  combined into a single analysis. 

1181 Administrat ive 1,aw and Procedure 15A 
-229 

l5A Adtninistrative Law and Procedure 
l5AllI Jiidiciai Remedies Prior to or Pending 

Administrative Proceedings 
l5Ak229 k. Exhaustion of Administrative 

Roncdies. Most Cited C:ases 
Adrninistrativc remedies generally must be 
exhausted before constitutional claims are raised in 
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district court 

1191 Administrative Law and Procedure 15A 
e J 5 0 6  

1SA Administrative 1.aw and Pimcediire 
15AIV Powers and I'roceedings of 

Admi~iistl-ative Agencies. Officers arid Agcirts 
l iAIV(O) Heal-ings and Adjudications 

15Ak506 k. Record. Most Cited Cases 
R. ' . dislng a constitutioiiai challeiigc to a rule or 
regulation docs not alleviate tlre necessity of 
establishing a coi~iplere ail~ninisirativr record. 

1201 Declaratory .ludgmcnt l l R A  -44 

1 l8A L>eclarntory Judgment 
1 18/11 Nature and Grounils in (ieneral 

I 1  8AI(C) Other Remedies 
118Ak44 k. Statutory Re~iiedy. Most 

Cited Cases 
l l ~ c  "tlircatciled application" language ill statute 
which provides for standing, prioi- to exhausting 
adlninistrative lenredics~ in order to seek a 
declaratory ji~dgrnent on a rule's validity; il.  the rule 
itself or its "threatened application" interferes with, 
impaii-s. or tl~reatens to interfcrc with or impair the 
I cy1  I-ighr or privileges of. the petitioner; is tlicrc 
to perinit standing to challenge a rule. but does not 
eliminate the need for co~npletio~l of ndministrativc 
proceedings ibr an as applied challcngc. West's 
I.C.A. 5 67-5278. 

121) Administl-alive Law and P m r ~ d u r e  15A 
-783 

I SA Administrative l.aw and Procedure 
I5AV Judicial Review of Administrative 

Decisions 
ISAV(1:) Pariiciilar Questions; Review of 

15Ak783 k. Constil?itional Questions. 
Most Cited Cases 

Constitutional Law 92 -656 

92 Constitutional 1.aw 
92V Construction and Operation of 

Constitutional bovisions 

92V(F) Constitiitionality of Statutory 
Provisions 

92k65h k. Facial invalidity. Most Cited 
Cases 

(Formerly 92k38) 

Constitutional Law 92 C z 6 5 7  

92 Constitutional 1.aw 
92V Constri~ciion arid Operation of 

Constitutional Provisions 
92V(F) Constitutionality of Statutoly 

l'rovisions 
92k657 k i~rvaliility as Applied. Most 

Cited Cascs 
(l'ornierly 92k38) 

A district coun should not blur the lines between a 
facial and as applied cllallenge to constitutionality 
of statute, rnle, or regulation by engaging in a 
hybrid analysis. 

1221 Constitutional Law 92 -983 

92 Constitutional l.aw 
92VI Enforcement of Coiistitutional Provisions 

92VI(C) Determination of Constitutional 
Questions 

92VI(C)2 Necessity of i>cterniination 
92k983 k .  f:xhaustioii of Other 

Remedies. Most Citcd Cases 
(+~orme~-ly 92k46(1)) 

There are two exceptions lo thc rule that an as 
applied analysis on constitiltionality is appropriate 
only if all administrative ~remcdies have bee11 
exhausted: (])when the interests of justice so 
require and (2) when a11 agency has acted outside of 
its authority. 

1231 Administrative Law and Procedure 15.4 
-305 

15A Administrative Law and I'rocedure 
15AiV Powers and Proceedings of 

Administrative Agencies, Officers and Agents 
I5AIV(A) In General 

15Ak303 Powers in General 
15Ak305 k. Statutory Basis and 

1,imiration. Most Cited Cascs 

O 2007 Tlromson/West. No Claim to Orig. U.S. Govt  Works 



I54 l'.~:<l 4 ~ ;  
143 I(li11io 862, 15'4 I' ? ( I  433 
(Citc as: 143 Idaho 862, 154 P.3d 433) 

' l o  retain its aiitliority over a controversy, an 
agency must be acting ~vitliin tile scope ot" !he 
autlioiity confei- red iipon i t .  

1241 Constitutional Law 92 -983 

92 Constitutional Law 
Y2VI Enforcement of Co~istit~itio~ial l'rovisions 

92V1(C) 1)etcrminaiioii of Constitiitional 
Questions 

Y2VI(C)2 Nccessiiy oiDetemiiiiation 
Y2kY83 k .  Exliairstion of Other 

Remedies. Most Citcd Cases 
(Tonncrly 92k46(l)) 

Rule permitting as applied analysis on 
constitutionality prior to exliausiion 01' 
administrative remedies, if agency acted outside its 
authoiity, did not apply to constitutional challenge 
to Rules for Conjunctive Maiiageineiit of Surface 
and (;round Water Rcsoui-ces; deiennir~ation 01 
whethcr director of ilepannient ot" Water Resources 
exceeded his authority depended on whetiier the 
Rules contradicted the constitutional provisions 
relating to the prior appro1,riation doctriiie West's 
I.C.A. Const. Art. 15; \i 3; ILIAPA 37.03.1 1.001 et 
seq. 

1251 Water\  and Water  Courses 405 C-2140 

405 Waters and Water Coiirses 
405VI Appropriation and l'rescription 

405k140 k. I'riorities. Most Citcd Cases 
I<ules for Conjunctive Management of Surfhce arid 
Ground Water Resoiirces are not facially 
unconstitutional by failing to articulate applicable 
burdens of proof and evidentia~y standards for 
delivery call petitions by senior users; the Rule that 
requires a senior user to lile a delivery call with the 
Director of Water Resources and allege material 
injuiy does not place the burdell on the senior user 
to prove material injury, and requirelncnis 
pertaining to standard and burden of proof are to be 
read into the Rules. West's 1.O.A. Const. Art. 15, S 
3; ILIAPA 37.03.1 1.020.02, 37.03.1 1030.01, 
37.03.11.040.01 

126) Waters and Water Courses 405 -133 

405 Watei~s and Water Coiirscs 
405Vl Appropriation atid Prescription 

ilOSk133 k. Proceedings to Effect and 
Character and Elnncnts of Appropi-iation in 
Genemi. Most i:iled Cases 
1)istrict court's criticism of Rules for Conjunctive 
Management of SurPaec and Ground Water 
I<esources on gi~ound that they failed io recite 
burdens integral lo constitutional protections for 
watcr iigtits was contrary to tlic coufl's obligation 
to seek an illleipi-etation upliolding constitutionality 
o f  the i-iilei; the coun failed to acknowledge that 
the coristit~ltional standards were incorporated by 
Rulr achtiowlcdging all elemeiits of the prior 
appi-opriatiun doctrilre as established by Idaho law. 
Wcst's I C A .  Const. Art. 15, 3 IDAPA 
37.031 1.02002. 

1271 Adtninistrative Law and Procedure 15A 
-229 

15A f\diiriiiistrative 1 . a ~  and Procedure 
15AIll Judicial Remedies I'rior to or Pending 

Administrative Pmceedings 
l5Ak229 h. Exliaustion of Administrative 

Kemedies. ,Most Cited Cases 
Parties inlist geiierally exhaust administrative 
rernedics beforc challenging a rule's 
constitutionality. pal-titularly wliei~ asserting tllc 
rule is ~~i~cons t in~t ionai  as appiicd to the facts, 
because a cotnplcte administrative record is 
neccssaiy for slich a determination. West's I.C.A. 5 
67-5277. 

1281 Waters and Water Courses 405 -133 

405 Waters and Watcr Courses 
405VI Appropriation and Prescription 

405k133 k. Proceedings to Effect and 
Character and Elcments of Appropriatioti in 
General. Most Cited Cases 

Waters and Water  Courses 405 *I40 

405 Watei-s and Water Courses 
405VI Appropriation and Prcscription 

405kl40 k. Priorities. Most Cited Cases 
Rules ibr Co~ijunctivc Management of SurPdce and 
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405VI Appropriatioii and Prescription 
401k140 k.  l'riorities Most Cited Cascs 

Once the initial determination is ~nade that rnatei-ial 
injury is occurriiig or will occiir, the junior wittcr 
light holder then bears the burden of' proving that 
the senior user's delivery call would be fiitile or to 
challenge, in some othcr constit~~tionally 
perinissible way, the senior's call. !DA!'A 
3703.1 1.001 et seq. 

1361 Waters and Water Courscs 405 -142 

405 Waters and Water Coorses 
405VI Appropriation and Prescription 

405k141 Nature and Extent of Rights Acquired 
405kl42 k. in (ieneral. Most Cited Cases 

"Stoiage water" is water lield in a reservoir and is 
intended to assist the llolder of the water right i r r  
meeting decreed needs. 

1371 Waters and Water Courses 405 -243 

405 Waters and Water Courses 
405IX l'ublic Water Supply 

405IX(B) Irrigation and Other Agricoltural 
Purposes 

405k243 k. Stoi-age of R'ater, and 
I<escrvoirs Therefor. Most Cited Cases 
"Carryover" is the r~ilused water in a reservoit- at 
the end of the irrigation yuar whicli is retained or 
stored fbr future use in years of drouglit or low- 
wirer. 

1381 Waters and Water Courses 405 -140 

405 Waters and Water Courses 
405V1 Appropriation and Prescription 

405k140 k. Priorities. Most Cited Cases 

Waters and Water Courses 405 -142 

405 Waters and Water Courses 
405VI Appropriation and Prescription 

405k141 Nature and Extei~t of Rights Acquired 
405kl42 k. In General. Most Cited Cases 

One may acquire storage water rights and receive a 

vested priority date arid quantity, jilst as wit11 any 
other water riglit. west's !.C.A. 5 42-202. 

1391 Waters and W~ater Courses 405 -140 

405 Waters and Water Courses 
405Vl Appropriation arid Prescription 

405kl40 I(. Priorities. Most Cited Cases 
Rules for Coiijunctive Mailagemcnt of Surface and 
(;I-ound Water Resources are not facially 
unconstitutional in pennitting some discretion in 
the Director of Water Resources to detennine 
whether the caiTyover water is reasonably 
necessary for future iiecds; permittirig scnior user's 
excessive carryover of stored water \vitIiout regard 
to the need fbr i t  would bc in itself unconstitutional. 
West's I.C.A. Const. Art. 15; 5 3; IDAPA 
37.03.1 1.042.01.g. 

1401 Waters and Water Courses 405 -142 

405 Waters and Water Courscs 
405VI Appropriation and Prescription 

405k141 Nature and Exter~t of Rights Acquired 
405k142 k. In General. Most Cited Cases 

Neither the state constitution, nor statutes, permit 
irrigation distl-icts and individual water right 
holders to waste water 01- unnecessarily lroilrd it 
without putting i t  to some beneficial use. West's 
I.C.A. Const. All. 15, $ 3. 

1411 Waters and Water Courses 405 -140 

405 Watcrs and Water Courses 
405Vl Appropriation and Prescription 

405k140 k. Prior~ties. Most Cited Cases 
A senior user irlay not fill entire storage water right, 
regardless of need to fulfill current or future needs; 
while the prior appropriation doctrine certainly 
gives pre-eminent rights to those who put water to 
beneficial use first in time, this is not an absolute 
nile without exception, and the state constitution 
and statutes do not permit waste and require water 
to be put to beneficial use or be lost. West's I.C.A. 
Cons1 Al~ t  15, $ 3. 

1421 Eminent Domain 148 -2.17(2) 
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148 Ei11inent Domaiii 
1481 Nature, Extent, aird llelegation of Po~ver 

148k2 What Constitiites a laking;  Police and 
Other I'owers Distinguished 

148k2.37 Waters and Watcr Courses; 
Floodiiig 

348k2.37(2) k. Water Rights. Miist 
Cited Cases 
Conjunctive Management of SUI-face ar~d Ground 
Water liesourccs iule on doinestic and stock water 
rights is not madc facially iinconstjnitional by 
failure to address compensation to senior user fiir 
the taking; the rule does not prohibit a takings 
c la im West's I C A  Coiisr. Ai-t. 15: $ 3: i1lAPA 
-37.031 1.020.1 1 

143) Declaratory Judgment I IRA -306 

I l8A Declaratory ludginent 
I 18AiiI i'rocccdings 

I lEAIli(C) Partics 
118Ak306 k. New Parties. Most Cited 

Cases 
Llistrict couri did not ahuse i t  discretion in 
dctennining that other partics adequately 
reprcseiitcd city's interests in suit or1 
constitutionality of Rules for Conjunctive 
Management of SurEdce and Ground Wilier 
Resources and in revoking order that allowed city 
to intervene; after city was allowed to intcrvene, it 
inoved to disqualifv judge based on alleged conflict 
of' interest known to city months earlier, and the 
coui-I could coi~clude that ciry sought to intervene 
for the purpose of prejudicial dclay and forum 
shopping. Rules CivProc., Role 24; IDAPA 
3703.1 1.001 et seq. 

1441 Parties 287 -38 

287 Paities 
2871V New i'arties and Change of J'anie: 

287k37 Intervention 
287k38 k. In General. Most Cited Cases 

A district coun's decision to gi-ant or deny 
penmissive intervention is a matter of discretion. 
Rules Civ.Proc., Rule 24. 

145) Appeal and Er ro r  30 -946 

30 ~\ppcdi and En-or 
30XVl Tlevicw 

30XVI(Ii) Discretion ofl.owei- Court 
30k944 I'ower to Review 

30k94h I<. Abtisc of Discretion. Most 
Cited Cases 
In detcmiining wliether tlre trial court properly 
exercised its discrerion, Supreme Cou6 engages iii 
a thrcc-part inquiry to determine whether ( I )  the 
TI-ial court concctiy perceived the issue as one of 
discretion, (2) actcd withill the outer boundaries of 
its discretion arid coiisistcntly with the legal 
standards applicable to the specific choices 
available to i t :  and (3) reached its decision by an 
cxercise o f  rensoir. 

1461 Appeal and Error  30 -901 

30 Appeal aird Error 
30XVl Review 

30XVl((i) Prcsuiilptions 
30k901 h niirdcil of Showing En-or. Most 

Cited Cases 
Tiie appellairt carries the burden of~siiowing that tlic 
district caul-I comrnined eil-or. 

147) Appeal and Er ro r  30 -901 

30 Appeal and Erroi~ 
30XVI Review 

30XVI(G) l'resumptions 
iOk901 k .  Burden of Showing Error. Most 

Cited Cases 
Error will not be presumed, but must be 
affirmatively shown on the record by appellant. 

*437 IIonorable L.awrence (;. Wasden, Attorney 
Generai, noise, for appellant Idaho Department of 
Water Resources; I'liiilip J. Rassiei-argued. 
Beeman & Associates, PC. ,  Boise; for appellant 
City of Pocatello. 
Givens Pursley, LLP, tb ise ,  for appellant Idaho 
Ground Water Appropriators, Inc.; Michael C. 
Creamer argued. 
Arkoosh I.aw Offices; Clitd., Gooding, for 
respondent Ainerican Falls Reservoir District ff 2; 
C. lhoinas Arkoosh argued. 
l.ing, Robinson & Walker, Rupert, h r  respondents 
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A 62 B liiigation aiiii Burley irrigation; liogei- l l~ 
I .ing argued. 
Fletchei- I.aw Oftice, Hurley. hi- respondent 
Miriiiioka 111-ieation Llistrict. ., 
Barker Rosholt K: Simpson. 1.1.1'; Hoise and Twin 
Falls. for respondeiits iw in  I'ails Canal Company 
and Clear Springs Foods; Inc. 
May, Sudweck Kr Jirowniog, L.LI', Boise, for 
respoiidcnt Raiigcii. 
Ringcrt, Clark ('hid., l3oise; for respondents Na~npa 
& Meridian 11-~rigatio~i llistrict and Thousand 
Springs Watcr liscrs Association; Daniel V. 
Steenson argued. I'ROljl'. .itislice. 

I h i s  appeal is in response to a district court 
decision t i d ing  the Rules for Conjunctive 
Mnnageinent o l  Surface and Ground Water 
Resoiirccs (Cb1 Roles or Kules) facially 
unconstitutional hnseti iln the coun's detennination 
that the Rules lz~cked certain "procedural 
components" necessai-y to the proper administration 
oi' watcr rights uiidcr Idaho's prior appropriutio~i 
doctrine. Thc idalto Ilepartment of Water 
Kesoui-ces (1IlWR). together with the Intervenors. 
Idalio (iround Walcr Appro)?riators, lnc. (IGWA), 
appeal Iioin that decision. 

In 1994; pursuant to statutory authority found in 
Idaho Code sccrions 42-603 and 42-1805; the 
{lit-ector of the ldaho Department of Water 
Rcsourccs (Director), promulgated the CM Rules to 
provide the procedures tor responding to delivery 
calls "made by the holder of a senior-priority 
surface or grnund water riglit against the holder of a 
junior-"438 priority ground water right in an area 
having a cominon ground water supply" IDAPA 
3703.11.001. ihereafter, the CM Rules were 
subinitted to the ldaho 1,egislature in 1995 pursuant 
to I.C. 5 67-5291. Tlie Legislature has not I-e,jected, 
amended or niodified any part of the Rules and they 
havc, thereii~re. remained in effect as written. These 
Itules attempt to provide a structure by which the 
IDWR can jointly adininister rights in 

inlercoiinccted surfi~cc watcr (diverting from rivers. 
srreaiiis and other s~rrfiice water sources) and 
gn!iind water sources. i t  is these CM Rules; their 
application and their relationship to the provisioris 
iri Article XV of the ldaho Constitiition whicii are 
at the center of the dispute presently hefbre the COLII-t~ 

i h e  issues initially arose when tlie Respondents; 
various inigatioii distl-icts and calla1 companies, 
subiiiitted a petition for wale] rights adininistration 
and delivery of water (Ilclivcry Call) to the 
Director in Janiiary, 2005, pursuant to the CM 
Rules. Ihesc  districts were joined in thc 
adniinistrative proceeding by liiterveiio~~s, liaiigen: 
Inc.; Clear Springs Foods, Inc.  Thousaiid Springs 
Water Ilsers Association. and Idaho Power 
Company (Respondents and In tn~veno~s  
collectively rcfen-ed to as American Falls). Soitre of 
the entities comprising American Falls hold surface 
watcr rights in the Snakc llivcr canyon; wliile 
others hold storage contracts Sir space iii the Uppei- 
Snake Kiver rese~voirs. In tlicir January, 2005 
Dcliveiy Call, American Falls asked the Ilirector to 
curtail junior gi-ound water use during tlie 2005 
irrigation season in order to meet the \isatcr needs of 
Amencm Falls. On Februal-y 14; 200.5; tlie i1i1-ector 
issued an initial order (Initial Order) which, among 
other things; requested additional infomiation frorn 
American Falls for the prior tifteeri i~~igatiori  
seasons relating to: diversions of natural flow, 
storage water, and ground water: iliiinber of water 
rights holders and their average inonthly headgate 
deliveries; total ainount of reservoir storage; 
amounts of water leased or inade available to other 
users; and number of acres flood or sprinkler 
irrigated and types of crops planted. Amel-ican Falls 
responded with information but also objected to the 
scope of the information requested. In the Initial 
Order, the Director indicated he would make a 
detennination of likely injury after receiving inflow 
fnrecasts for the Uppei- Snake Kiver Basin for the 
period April I through July 1, 2005. Within two 
weeks of receiving the joint inflow forecast on 
April 7, 2005; tlic Director issued a Relief Order, 
which detcrniined tliat water shortages were 
reasonably likely in 2005 and would inaterially 
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injure /\me]-ican Falls. 111 tlie Relief Order, aiier 
making extensive lindings n! k t .  the l?irector 
made the following conclusioiis of law whic11 arc 
pertinent to the issues presently h e h e  this Coort: 
... 

20. Resolution of the conjiinctive ad~ninist~ation 
issue lies in the applicatiotl of two well established 
principlcs of thc prior appropriatiotl doctrine: ( I )  
the prii~ciple of "first in tiilie is iirst i n  right" and 
(2) the principle of. optirni~in use o i  ldalio's water. 
Both of tlicsc principlcs are sul)jcct to the 
requiremerit oireasonable use. 
21. "l'riority of appropriations sllall givc tlic hcuer 
riglit as between those itsing the ~ ia tcr"  of tile state 
An.  XV; 3. ldaho Const. "As between 
appropriators; the iii-st in time is first in right" 
Idaho Code 5 42-106. 
22. "[Wlhilc the docti-ine of 'first In time is first in 
right' [applies to groutld water rights] a reasorlabie 
exercise of this right shall not block full economic 
developmenr of undergroisnd watei- resources:. 
Idaho Code $ 42-226. 

36. There cun-ently is no approved and efTectively 
operating mitigation in place to initigatc for illjury, 
if any, to the water rights held by or fix the benefit 
of the mcmbers of [American Fails]. 

45. Based upon the ldaho Constitution; lilal~o Code. 
the Conjunctive Management Rules, and decisions 
by ldaho couns; ... i t  is clear tliat injury to senior 
priority surface watcr riglit by diversion and use of 
junior priority groutid water rights occurs when 
dive~sion under the junior rights i~~tercept  a *439 
sufticient quantity of watcr to intcrferc with the 
exercise of. the senior primary and supplemental 
water rights fbr the authorized beneficial use. 
Because the ainoilnt of' water necessary for 
beneficial use can be less than decreed or licensed 
quantities, it is possible for a senior to receive less 
than tlic decreed 01- licensed amount, but not suffer 
in.jury. Thus; scnior surface water right holders 
cannot demand that junior ground water right 
holders diverting water f ~ o m  a hydrauiically- 
connected aquifer be required to niake water 
available for diversion unless tliat water is 

necessary to accomplisli an alttiiorized beneficial use 
... 

45[sicl. Contraiy to the assenion of [Arnerican 
Falls]; depletiori does not equate to niaterial injury. 
Material iiljuiy is a highly fact specific inquiry that 
must he dctcimincd in accordance with IIIAPA 
conjuiictive management rule 42. [A~x~erican Falls] 
has no legal basis to seek the future cul-tailment o f  
junior priority ground water rights based on i i i ju~y 
alleged by [Atiierican Falls] to have occurred in 
prior years. 

49. The inetnhers of [American Falls] sliould not he 
rcqtiirrd to exhaitst theii- available storage water 
prior to being able to make a delivery call against 
the holders of junior priority ground water rights. 
The me~nbers of [American Falls] are entitled to 
maintain a reasonable amount uf carryover storage 
water to nlinitnize shonages in filhlre dry years 
pitrsiiant to Rule 42.01 ... 

I-lie Director identified and ordered the junior 
21-ound watcr rights holders subject to 
administration pursuant to the American Falls' 
1)elivery Call, to provide "replacement" u'ater 
sufficient to offset the depletions in American Falls' 
water supply or face iininediate curtailment. 
Pursuant to I . ( :  42-1701A(3), thc Relief Order 
provideti tilat aggrieved parties were entitled to an 
administt-alive hearing on the Relief Order if. 
rcqucsted within fifteen days, hut that otherwise the 
Relief Order would become final. 13oth American 
Falls and IGWA requested an adlninistrative 
hearing, which was set by the 1)irector. llowever, 
before the hearing could be held, Arnerican Falls 
filed this declaratory judgment action in district 
coun on August 15, 2005. Later, American Falls 
requestcd stays and continuances in the hearing 
sclledule and to date, the administrative challenges 
to the Relief Order remain pending. 

American Falls' complaint alleged that the CM 
Rules are unconstitutional, as applied to their 
Delivery Call, hut also sought a dcclai-ation that the 
CM Rules are void on their face. While the district 
court largely rcjccted America? Falls' arguments, it 
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did gi-ant summary judgment based on its finding 
tliat the CM Iililcs arc hcial!y iincoi~stitutioiiai on a 
different basis: a lack of "procedm-al cornporients" 
of the prior appropriation doctrine that the couit 
viewed as constitutionally inandared. l l l e  district 
co~111 fui~thcr held that the "reasonable cat-ry-over" 
provision of CM Rule 42.01 . g  is unconstitutionai. 
In its decision, the district court stared that pui-aiant 
to I.C. 67-5278, tlic actual and "threatened 
application" of the CM Rules to Ainerican 1-alls' 
Delivery Call would be considered in its analysis of 
the itules' constitotioiiality. 

1 .  Did ihe district coun pioperly exercise 
jui-isdiction before ail administrative reinedics were 
exhaiisted? 
2. Did tlie district coun err in holding that the CM 
Kiiles are facially unconstitutional based on a lack 
of cc~taiii "proced~iral components'"? 
3. Are tlie "reasonable canyover" provisions of 
Rule 42.01.g. of the CM Rules facially 
~~iiconstitutioiial? 
4. Are domestic and stock water rights properly 
exempt'? 
5 M'iiat is the effect o f t t ~ e  scvcrability clause'? 
6. Are the Respondents entitled to attorney's fees? 
7 Did the district court improperly revoke its order 
aliobving the City of Pocatcllo to intervene? 

[1][2][3][41 In an appeal froin an order granting 
summary judginent, the standard of review is the 
same as the standard used by the district court in 
niiing on a motion for summary judgment. Siare v. 
Kuhbevr17oid lncovporared, 129 ldaho 353, 355-356, 
924 P.2d 61 5, 61 7-61 8 (I 996); 'Ihumson v .  Idaho 
Ins. Agency, Inc., 126 ldaho 527, 529, 887 P.2d 
1034, 1036 (1994). Upon review, tlie Court must 
liberally construe fdcts in the existing i-ecord in 
favol- of the non~noving party, and draw all 
reasonable ink$-ences from the I-econl in favor of 
the nonmoving party i d ;  Bonr v. Swdn.veeks, 119 
ldaho 539, 541, 808 P.2d 876; 878 (1991). 

Siiinmni-y judginent is appropl-iate if "the picadings, 
depositions, aiid aciinissions on file, together with 
tile affidavits; if any, show that tliere is no genuine 
issue as to any material fact and that the moving 
party is eiititled to a jiidgmcnt as a matter of law.'' 
~L/c<.'o); v. /.y/jns. 120 ldaho 765, 769; 820 1'.2d 360, 
-364 (1991). If' there are conflicting inferences 
contained in the record or reasoiiable minds might 
reach difTerent conclusions; suliiinaiy judgnient 
nriist bc dcnied. iionz. 1 1  9 ldaho at 541; 808 P 2 d  at 
878. 

[5][6][71/8] I h e  constitiitionality of a statute or 
adininistrativc rcgularioii is a ijuestion of law over 
wliicli this Coiirt exercises free revie\v. Moon v. 
Noi-ih idiiho lo,-,ner.\ Ars'n. 140 Idaho 536; 540, 96 
I' i d  637, bd!  (2004); Ithodes v i n h ~ s .  Comm'n, 
125 Idaho 139, 868 P 2 d  467 (1994). There is a 
presu~nption in fjvor of' the constinitionality of the 
cliallcngeil statute 0 1  regulation, and the burden of 
establishing that the statute or regulation is 
uncoiisritutional rests upon the challengers. 
l d ' j A j n  appellate court is obligated to seek an 
interpretation of a statute tliat upholds i t  
coiistirutionali~." In KL' iiermilder (Earr. idaho 
Reg. l e i  I v Minidokii (louniji ); 141 ldaho 
157; 15'1. 106 P 3 d  I 123; 1 125 (2005); Moon, 140 
Idaho at 540. 96 P 3 d  at 641. The judicial power to 
declare legislative action uncoi~stitlitional should be 
exercised only in clear cases. Id 

[ ' I ]  'Where an adminisirativc reinedy is provided 
by statute, relief rnust be sought froin the 
administrative body and this reinedy exhausted 
hefore the courts will act." Ilcp 1. o f A  g v. Cz11,ry 
Bean. 139 Idaho 789, 792, 86 P.3d 503; 506 (2004). 

At the outset; it is important to commend the 
lengthy and scholarly opinion wi-itten by the district 
judge iii this matter. The issucs presented by the 
parties are extraordinarily coinpiex and are matters 
of first impression. As exemplilicd by the Director's 
46 page Relief Order and tile district judge's 126 
page decision, there are no easy answers. The 
ciisti~ict judge devoted much of his decision to a 
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detailed analysii of' idalio's Constirntional 
Convention in an effort to better iinderstand wliat 
was intended by the dl-aficrs of our Constitution in 
Anicle  XV.  While tile C:onstittition. statutes and 
case law in Idaho sci fot7li the principles of the 
prior appropriation doctrine; those pi-inciplcs are 
more easily stated thaii applied. l h e s e  principles 
become even more d~fl icul t ,  and harsh, in their 
applici~tion in times of drought  Because of 
concepts like bei~oficial use; waste; reasoirable 
means of rliversio~r and full cconomic dcvelopmcnt, 
the decisions are highly fact driven and sometitnes 
have ~~r~iirteiided or ~infc~i-tiinate consequences. The 
district judge took a veiy difticult issue-the 
cor~stirutionality of the CM Rules-and did an 
exemplary job in ana1)~ring the issues presented, 
doc~irnenting the historical context o f  the problems 
and a~~ticulating a reasoned basis for his ulti~nate 
conclusions. While this opiniori does not I-eacli 
those sanle conclusions~ we nevcrtilcless accept 
large pans of thc district judge's analysis and 
attelnpt to use liis analysis to clarify our 
inrcrpretation oftlie CM Rules. 

It is also important to point oiit those issiies whicir 
the district cou~-I dcc~dcd  against American Falls 
aild froni wliich no appeal was taken. I 'he district 
court rioted that the CM Rules incorporate concepts 
to be considered i11 responding to a delivery call; 
such as: inaterial i t ;  reasonableness of tlie 
sc~i ior  water i-iglit diversion; wlicther a senior right 
can be satisfied using alternate *441 points andloi- 
means of diversion; full economic dcvclopmcnt; 
conipelling a hurface usel- to  conven liis point of 
diversion to a ground water source; and 
reasonableness of use. f l i e  c o u n  observed that the 
Rules are not facially unconstitutional in having 
done so. The district court rejected American Falls' 
position at summary judgment that water tights in 
Idaho should be administered strictly on a priority 
in time basis. Moreover, the district coun noted that 
if tlie statute or rule can be construed in a manner 
which is constitutiotral. the provision will withstand 
a challenge. (citing Stare v. P~arhn-, 135 ldaho 770, 
773; 25 P 3 d  83. 86 (2001)). 

It was the failure of the CM Rules to  "also integrate 

the concomitant tenets ;uid procediircs rclatccl to a 
del ivay call; wliich llave historically heen held to 
be necessary to give effect to tile constitotional 
protections pertaining to senior water rights" with 
which the district coui-t found fault, and i t  is that 
conclusion this opinion will analyze. I 'he distnct 
c ~ i i r t  held: 
Specifically, the JCM Rules] fail: I) to estabiisli a 
procedural framework properly allocating tlie well 
established burdens of prooi: 2) to define the 
eviderltinry standards that tlie Llirector is [to] apply 
in responding to a call; 3 )  to give the propn- legal 
effect to a partial decree: 4) to estahlisil objective 
criictia necessary to cv;iIiiatc the aforeriieiitioired 
factors; and 5) to establish a workable. proccdirrnl 
ri-amework tor processing a call in a time frarne 
cornmensul-ate with the need for water-especially 
irigation water. 

With that background, we proceed with an analysis 
of the issues raised on appeal by the 1I)WK. 

A. Did the district court  properly exercise 
jurisdiction before all administrative ren~edies  

were exhausted? 

[ lo ]  Althouglr both American Falls and IGWA 
exercised their right to request an administrativc 
hearing within f i f tec~i  days o i  the 1)irector issuing 
the Relief Order  American lal ls  lilcil a complaint 
in the district court for declaratory relief while the 
adininistrativc Ilearing was pending. ilistorically. 
this Coun  has not pertuitted a pany to scck 
declaratory relief until administrative remedies 
have bcen exhausted, unless the pariy is 
challenging a rule's facial constitiitionality. I.C. 5 
67-5271; Kegan v. Kootenai Counry 140 Ida i~o  
721, 724, 100 P.3d 615, 618 (2004). The Idaho 
Administrative Procedure Act (IDAPA) provides 
that "[a] person is not rr~titlcd to juilicii~l review of  
an agency action until that porson has exhausted all 
administrative remedies required in this chapter." 
I.C. 5 67-5271. Although the district coun found 
the CM Rules were unconstitutional on their ikcc, 
the district court discussed the constitutionality of 
the Rules "as applied" to the i k t s  of this case. The 
question is whcther the coui~t wrongfully exercised 

0 2007 ThomsonIWest. No Claim to Orig. U.S. Govt. Works 



I iil I' :(I 1:;; 
143 iilaiio 862, 15.1 I' :d 433 
(Cite as: 143 I d a h o  862, 154 P.3d 433) 

its autliority in declaring tlie Rules iirvalid in 
refei-ence to tile particiilars of' this case hefbre a 
factual record could be developed in air 
adrninistrative hearing. 

[li][l2][liJjI4][lSj[16j A party ma) cl~allenge a 
statute as iinconslit~~tio~ral "on its hce" oi  "as 
appliedl- to the party's coilduct. Sfarc 1'. h'onei?, 138 
ldaho 706; 712; 69 1'3d 126, 132 (2003). A facial 
challenge to a statute or rule is "pill-ely a question 
of  law." Siaie 1,. C'uhb, 132 idaho 195. 197; 969 
P.2d 244, 246 (1998). (;cncraliy, a facial cli;ilIcngc 
is mutually exclusive from an as applied challenge. 
Koi-sell. 1 38 ldaho at 712; 6 9  J'3d at 132 i o r  n 
facial constitutiotial challenge to succeed. the parry 
must dc~nonstrate that the law is uiiconstitutional in 
all of its applications. Id In otlrer izords; "tl~e 
challenger must establish that no set of 
circuinstances exists under which the [law/ would 
be valid.'. Id In contrast: to provc a statute is 
unconstitutioiial "as applied,  tile party niust only 
show that, as applied to tlie defendant's coi~diict. the 
statute is unconstitutional. i s ,  138 ldaho at 
712, 69 1'.3d at 132. A district coort should not rule 
that a statute is i~nconstitutionai "as applied" to a 
particular casc l~ntil administrative pmcccilingi 
have concluded and a co~npletc recotd has been 
dei,elopcd. 1.C. 5 67-5277 (judicial review oi. 
disputed issues of Fact must be confined to the 
agency record foi- ,jlidiciaI revicw); Lindriro117 i.. 
Llisr. Rd O/ llciilrh P ai?handle Llisi. I ,  I 09 ldaho 
956; 712 P.2d 657 (1985) (court engaged i i i  an "as 
applied'' analysis because no factual issues 
remained). 

*442 [ 171 A n "on its face" constitutional analysis 
may not be combined with an "as applied" 
constitutional analysis. Koi-sen, 138 Idaho at 712, 
6 9  P.3d at 132. In other words. a court may hear 
both types of challenges to a rule's constitutional 
validity; howevn-, i t  may not do a "hybridi~ed" 
form of either test, in which tlrc rwo tests are 
combined into a single analysis. Id; See Liniirirom 
v. Disi Bd Of Ilealili Panhandle 13isi. I,  109 ldaho 
956,712 P.2d 657(1985). 

In this case, the district coun recognized that 

pai~ties must choose between cither a facial or "as 
applied'' constitutiona! challenge and tlral an "as 
applied" analysis is inappropriate before 
administrative proceedings have bee11 fully 
completcci The c o u ~ t ,  nevertheless, wen1 on to say 
that it would apply both a iBcial and as applied 
analysis because the case is "not conducive to such 
a rigid application." 'Ihe district court 
acknowledged that the Director had 1101 yet had an 
opportunity to fully determine if American Falls 
was entitled to administration of its water rights and 
therefore, "a strict 'as applied' analysis is not 
technically proper." The court explained that it 
planned to detei-mine if the CM Rules were facially 
  in constitutional "in every application" while 
utilizing "the underlying facts in this casc to 
determine whether the [CM Rules] arc invalid, and 
to illusti-ate how the [CM Rulesj were aclually 
being applied." While it appears the district court 
attempted to conduct an analysis based on a facial 
cl~allengc only, the coun also referenced an earlier 
decision, the Notice of Clarification of Oral Order; 
dated December 16, 2005, aird stated that it would 
apply both a facial and an as applied analysis to the 
extent the facts were already established and to 
illustrate how the court believed the 1)irector would 
he applying the CM Rules. 

[ I  8][19] l h e  district judge also concluded a broader 
analysis was necessaly because the Director had no 
authority to rule on the constitutionality o f  the 
Rules. Although a district court has jurisdiction to 
decide constitutional issues, administrative 
rc~nedies generally must be exhausted before 
constitutional claims are raised. Owsley v. Idaho 
Indu.7. Comm'n, 141 ldaho 129, 134, 106 P.3d 455, 
460 (2005). Other Jurisdictions have also refused to 
excuse a party from exhausting administrative 
remedies merely because the party raises a 
constimtional issue that no official in the 
proceeding is authorized to decide, reasoning that 
"to hold otherwise would mean that a pany whose 
gievance presents issues of fact or misapplication 
of rules or policies could nonetheless bypass his 
ad~ninistrative remedies and go straight to the 
courthot~se by the simple expedient of raising a 
constitutional issue." lbremo,sr Ins. Co. v. Public 
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D. Did the district court e r r  i r r  holding that the 
CM Rules a r e  facially enconstitutional based on 

a lack of eel-lain "procedural components"? 

As indicated above, the district coiirt iound that 
because tlie CM Rules fi~iled to ailiculate certain 
procedural components u i  the pl-ior appropl-iation 
doctrine according iu Idaho la\+,; the CM Kules arc 
facially onconsririiti~>nai. A f e r  agreeing with the 
ILIWK that "tl~cre is n lot more to Idalio's version of 
the prior appropriation doctrine than just 'first in 
time,' '' the district coim observed: 
. there are two adiiiiional prlmaly and essential 
principles of Idaho's vel-sion of tlic prior 
appro[xiation doctrii~e h c  are at issue in the 
adminiitratioii of established rights but which are 
absent lioiii the /CM Kiilesj. They are that in times 
of shorvagc there is the presumption of injury to a 
senior by the diversion of a junior, and the well 
engraii~ed burdens of proof. 

Again. later in the opinion, tlic district couit funher 
refined its conciiiiion t t~al  t l ~ e  CIM Kules are 
constitr~tionally dclicierit "ibr failure to also 
ii~tegl-ate tire concoinitant tcnets and prnccdul-es 
related tu ;I delivery ciill . . ' -  a nd said specifically 
thcy are dclicieirr in that the CM Rules fail:l) to 
establish a proccii~ii-al frainework properly 
allocating the well established burdens o r  proof; 2) 
to deiinc tlie evideiitiary standards Illat the Director 
is [to] apply ill respondi~ig to a call; 3) to give the 
proper leg11 er!l.ct to 21 partial decree: 4) to 
establish objective criteria necessary to evaluate the 
a!~orementioned iactors: and 5) to establish a 
workable. procedural fvalnework for processing a 
call in a t i~nc  kame commensur-ate with the need 
for watcr-especially irrigation watcr. 

*444 Ilowcver. as thc IDWK points out, CM Rule 
20.02 provides that: "[Tjhcse i~ i les  acknowledge ail 
clclnents of the prior appropriation doctrine as 
established by ldaho law." "ldaho law," as defined 
by CM Rule 1012.  means "[Tlhe constitution, 
statutes, adiiiinistrativc rules and casc law of 
Idaho.'. ? 'hus~ the Rules incorporate Idaho law by 
refercnce and to the c ter i t  the Coi~stitution; sratutes 
and case law have identified the proper 

prcsurnptions, burdens of pruol; cvider~tiaiy 
standards and tinre paiameters. those arc a pair of 
the CM Rtiles. Due to the clranging nature of the 
law and rules, it is unnecessary to iricorpoiate 
extant law uiiless speciiically necessaiy 111 a clear 
uodci-standing of the panicular Kiilc. ?his is a facial 
cliallenge to these Kules and if i t  is cleai there are 
circumstaiices under which these Rules iii;iy be 
constitutionally apl?iicd to pi~ovide adequate 
procedural safeguards, then the Rules withstaiid a 
facial challeiige. To tile entcnt onc can hrii~g a 
constitutional claim based on a panicular fact 
scenario that occulrcd and was pel-ii~ittcil within the 
R~iles; ail "as applied" cl~alieiigc is appr<~pi~iate~ 

1. Rurdens of proof and cvidentiary btandard\ 

[25][26! Spccifi cally, the district coun found fai~ll 
because the CM Kules fail to specifically aiticiilate 
tlie applicable burdens of proof. and evidcntiaiy 
standards. After stating tliat the biirdcns arc 
"integl-a1 to the constitutioiial protections accorded 
water rights," the coilfl noted liiat " j l j he  CMlt's 
make absolutely no reference to tliesc relative 
burdens of proof." The court also ilrioted the 
IDWK, which "ackiiowlcdged" that rile Rules did 
not recite tlie burden of proof. The districr coun 
then concluded that "under tl~cse circumstances. no 
burden equates to iinpcnnissible burden sliiliiiig" 
I h e  dist~ict  couit was critical of the Rules' fjilure 
to recite the burdens, rattler than acknowledging 
that those standards were incorporated by reicrcnce 
in Kulc 20.02 as pat-t o i  ldaho statutory and casc 
law. This was conti-a~y to tlie coiin's obligation to 
"seek ail interpretation of a statute that upl~olds it 
constitutionality." I n  Re Ber-m~rdes ii.osr. lil~rho 
Keg. /bled CII- v. hlinidoka Coli~ii,v ), 141 Ida110 
157, 159, 106 P.3d 1123; 1 125 (2005). 

Aniclican Falls asserts oil appeal that specific 
provisions of the Rules squarely contradict Idaho 
case law by placing tlie br~rden on the senior rather 
than the juiiior watcr user. American Falls argues 
that the seniors "are left to initiate a series of 
'contested cases' and prove thcy are suiiering 
'material injury' before the Director and the 
watennasters will take any action. The result is a 

C) 2007 ThomsonlWcst. No Claim to Orig. 1J.S. Ciovt. Works 



154 I> :;[I 4;:; 
i(i3 idaiio 862. I54 i '3I 433 
(Cite 21s: 143 ldaho 862, 154 1 ' 3  133) 

lack of. water to seniois. while jiiniors coiitiiiiie to 
diveii unabated." Much cniphasis is placed on CM 
Rule 30.01; whiclr provides: 
01. Delivery Call (Petition). Wlicri a delivery call 
is inadc by the holder of a surface or ground water 
right (petitioner) alleging that by reason of 
diversion of water by the holders of one ( I )  01- inore 
junior-pr-iority ground watcr rights (respondents) 
the petitioner is suffei?ng inaterial injory, the 
petitioner sirall file witlr the Ilirector a petition in 
writing containing, at least, the following ... 

c. All information; meanireinents. data or stiidy 
rcsults available to the petitioner to srippoi-I the 
claim ofinatcrial injury 

IDAPA 37.03.11.30.01. Ai~ierican Falls also citcs 
Rule 40.01, which states that respoiises to calls are 
made when a senior files a delivciy call "alleging" 
he is suffering "material injuq,'. and upon a finding 
by the ilircctor that inaterial inlury is occuning. 
This; American l'alls argues, piaces thc burden or, 
the senior to prove ~naterial injury. A plain rciiding 
of the CM Rules does not siippo~t that 
interpretation, particularly in the context of a lacial 
challenge to the Kules. I h e  Rules simply rcqiiire 
that a senior who is suffering injiiry file a d e l i v e ~  
call wit11 tile Director and allcgc tliat the senior is 
suffering material injury. This is presuinably to 
make the Director aware illat such injl~ry is 
occurring and to give siibstancc to the coinplaint. 
Additionally, the Rules ask that the pctitioi~er 
include all available inhnnation to support tlie call 
in order to assist thc Director in his fact-finding. 
Nowhere do the Rules state that the senior must 
prove inaterial injury before the Director will inake 
such *445 a finding. To the contrary, this Court 
must presume that the 1)irector will act in 
accordance with ldaho law, as he is directed to do 
under CM Rulc 20.02. While it is possible the 
Director could apply the CM Rules in air 
unconstitutional manner, that would be an 
opportune time for an "as applied" challenge; 
however now, in the absence of such facts 
indicating the Directoi- has misapplied the Rules in 
violation of ldaho law, our analysis is liinited to the 
Rules as written, or "on their face," arid the Rules 

do not perrnit or direct the shifting of' the burden o f  
proof. '1-herefore> this C:ourt does not find that the 
fiiilui-c to explicitly recite certain procedural 
coinporients such as tlie hurdens of proof nrakes the 
CM Rules unconstitutional on their face. 

'Ihe district court was also concerned that the CM 
Rules did not specifically articulate an appropriate 
siandard for the Director to apply when responding 
to a deliveiy call: that is, should the required proof 
be clear and convincing, a preponderance of  the 
evidence, or merely what the Director deems 
"reasoiiable." Again; the failure to state which 
stmtdard applies does not mean the CIM Kules can 
ncver be applied in a constitutional fashion-and the 
Kules' iricoiporation of rlie ldaho Constitution; 
statutes and case law would indicate to the 
contraly. Requirements pertaining to the standai-d 
of. proof and who bears i t  have been developed over 
the ycars and are to be read into the CM Kules. 
Shere is simply no basis fyom which to conclude 
the llirector can never apply tlre proper evidentiary 
standard in responding to a delivcry call. 

2. Timeliness in responding to a delivery call 

1271 14s discussed above, panies must generally 
exhaust administrative reliiedics before ciiallcrlging 
a rille's constitutionality, particularly when 
assei-ring the rule is unconstitutional as applied to 
the facts, because a complete administrative record 
is necessary for such a determination. 1.C. 5 
67-5277; (&ley, 141 Idaho at 134; 106 P.3d at 
460. 'She issue regarding whether or not American 
"alls was denied due process at the adininistrative 
level due to the length of time it had to wait for a 
hearing is arguably an issue which bas been 
factually established, at least as of the time this 
dcclaratoly action was filed. In other words, the 
coinpietion o f  an administrative record would not 
aid [lie Courr in its determination of what has 
transpired so far in the application of the CM Rulcs 
to the current Delivery Call. We will address both 
challenges. 

[28][29] Thc district coun stated that the absence of 
any procedural time frames m the CM Rules "at 
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least as to cunailineiit for irrigation water" m akci 
the Rules unconstitutional, I h e  court noted that 
although American Falls initiated a delivery call in  
January of 2005: as of May of 2006, the Director 
had not yet entered a final order. Alnericar! Falls 
claims the process provided by the CM Rules does 
not allow for timely administration of its watci~ 
rights. llowcvcr, as noted above with respect to the 
burdens of proof and evidentiaiy staiidards, it is not 
necessaiy that evely procedural requiremeiit be 
recited in the CM Rules, when tlie l i i~les clearly 
have incorporated tlie provisions of tile ldaho 
Coi~stitution; statutes and case law. We agree with 
the district coull's cxhaustivc analysis of Idaho's 
Constitutional Convention and the court's 
conclusion that the drafters intciidcd that there be 
no unnecessary delays in the delivery of. water 
pursuant to a valid water right. Clearly, a timely 
rcsponse is required when a delivery call is madc 
and water is necessary to respond to tliat call. Tliere 
is nothing in the Rules which would prohibit that 
fro111 occu~iing, liowever. In otlier words, we cannot 
say there are no conceivable sets of circumstances 
under which the Rules could be constitutionally 
applied to provide for thc timely delivery of water. 
Illus; the Rules are not facially dcfcctive in this 
regard. 

'The argument is also made that on the state 01. the 
record developed so fir; the Rules are not being 
applied in a timely way to respond to American 
Falls' Delivery Call. Even if this Court elilbarkcd 
on m analysis of an as applied challenge to tlie 
Rules, the facts developed thus far do not support 
American Falls' contention that i t  was deprived of 
tiinely administration in response to the Delivery 
Call. 

*446 American Falls submitted its Llelively Call to 
thc Director in January of 2005, fearing that 
shortages would occur in the upcoming year. Thus; 
this was not at a time when water was actually 
needed. IDWR received the inflow forecast in April 
of 2005 and the Director issued a Relief Order less 
than two weeks later. Tile Ilirector made the Order 
effective im~nediately pursuant tu I.C. 67-5247 
(Emergency Proceedings), ordering juniors to 

provide "replacement" water in sufficient quantities 
to o&et depletions in American Falls' water 
si~ppliei. Thiis. American Falls was provided timely 
relief in response to tlic Delivery Call in the form of 
the Relief Order issued just months after their call 
and only weeks nfier tile llirector received water 
forecasts fix the upcoining year. 

Incident to the Relief Order, the parties were 
entitled to ;I hearing. A hearing was initially set by 
11ie Directoi- Ibr Ailgust, 2005, still within the 
ciri-rent irription seasun and during a time when 
American Falls had received some relief in 
rcsponsc to its Delivery Cal l  Although both IGWA 
and Anerican Falls exercised their right to a 
hearing and one was set. Ainerican Fails filed this 
action with the district court on Ailgust 15, 2005, 
beforc the hearing could be held. Subsequently, 
American Falls requested stays and continuances in 
 he Iheaii~lg scliedule, one of' which requested that 
thc hcaiing be i-eset to no sooner than June 15, 
2006 It  appears that Ainerican Falls prefe~red to 
have its case heard outside of the adminishdtive 
process and went 111 great lengths, first to remove 
the case from the administrative process and 
second. to delay the heal-ing m i l e  the district 
court achnowlcdged it was "led to believe" that the 
pmic i  had stipulated to delay tlie administrative 
resolution of tlie case pending tlie distl-ict court's 
decision, tlie coun neverthclcss also appeared to 
hold that delay against the llirector and the CM 
Rules by f i~~dii ig there had been an unacceptable 
dclay in responding to the ilelivery Call. The 
record simply docs not support that assenion and, 
as indicated above; there is likewise no basis for a 
determination that the CM Rules are 
unconstitutional in this regard. 

Clearly i t  was important to the drafters of  our 
Constitution that tlicre be a timely resolution of 
disputes relating to water. While there must he a 
timely response to a delivcly call, neither the 
Constitution nor the statutes place any specific 
timeframes on this process, despite ample 
opportunity to do so. Given the complexity of the 
fictuai determinations that must be made in 
determining material injury, whether water sources 
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at-e interctrniiected ;ind wlictlrcr ciirtailtneiit of. a 
joiiior's ware1 I-ight will indeed prilvide water to the 
senior, it is difficult to imagine how such ;i 

timefraine iniglit be iinposed across the board. I t  is 
vastly more iinpoimnt tliat the i)irectoi- have tlie 
necessary pertinent iiifoi-ination aiid the time to 
make a reasoiled decision based on the available 
facts. 

Absent additioiial evidence that the Dircctor abused 
his [Iiscietion or that the delay in the hearing 
schedille \\,as uiireasonahle despite tlie self-imposed 
extensions (both of i+liich are appropriate to an "as 
applied'' clialleiigc on a fully dcvclopcd 
adrniiiistrativc recoirl). tlicre is no basis fol- setting 
aside tlie CM Rules based upon the lack o f  
specifically anici~lated time standards. 

3. Lack of objective s tandards  

1301 ?lie district couit noted that the CM Rules 
contain criteria I tlic Ilircctor to considei- in 
responding to a delivery call. but was concerned by 
"the absence of any oi~jcctivc standards fi-om which 
to evaluate the criteria." Rule 42 lists factors t11e 
Director iiiay cniisider in detennining material 
irijui-y and wlicthcr the holders of water rights are 
using water efiicienlly and witl~out waste, wliich 
are decisions properly vcsted in the Director. Those 
factors, of ncccssity. require solne detennination of 
"reasonable~iess" and i t  is the lack of an objective 
standard-something othei- that] 
"I-easonahleness"-whjch caused the district coui? to 
concludc the Rules were hcially defective. Given 
the nature of the decisions which must be made in 
detennining how to respoiid to a delively call: there 
must be some exercise of discretion by the Director. 
While it may be that the Director could apply these 
factors in an unreasonable way, the Rules are not 
facially deficient in not being inore specific in 
defining what is "reasonable" in any given case. 
Again, this is *447 an instance where an as applicd 
constitutional challenge may be appropriate, but i t  
does not justify voiding the Rules in their entirety 
for lack of objective standards beyond those 
specifically listed in Kuie 42 and elsewhere. 

4. Failure to give legal effect to a partial decree 

[31j The district coui-t stated that "with the 
exception of the water riglits froin Rasin 01 (the 
iiiairi stem of the Snake liiver upstream fi-om 
Milner Dam); tlie water rights at issue are within 
one or more oi-ganized waler disliicts . Significant 
to this analysis is tliat inany o i  these rights liavc 
been aiijijitdicated and decreed ill tlie SRRA." Tlicsc 
water rights have already been deremiined by the 
Snake River nasin Adjudication couif; which, at tlic 
time of. the adjudica~ion of tlicsc rights. considel-ed 
the L>irector's recominnidations; which identified 
issues pertaining to qitaiitily. piirpose of use; point 
o i  diversion. ctc. The C M  I<uIcs. tile district coui-i 
concluded, allow the Director to: in essence, rr- 
adjudicate water riglits by conducting a complete 
re-cvaluation of the scope aiid efiicieiicics of a 
decreed water iright in conjunction with a delivery 
call. In effect, the caul-I stated, a senior wlio has an 
adjudicated water righl thi-ou~Ji a pa~~tial  decree 
must re-defend the elements of his adjudicated right 
each tiiiie lie inakes a delivery call. 

As  indicated previously, this Court can consider a 
facial challcngc to thc constitutionalily of the Rlilcs 
only whcn tlie challenger establishes that "no set o f  
circumstances exists under which thc Act wo~ild be 
valid." ( I S  v Sale,-no, 481 l i . S  739, 745, 107 
S .Ct  2095, 2100, 95 i..Fd2d 697, 707 (1987) 
(emphasis added). As staled by the disti-ict court in 
this case, many of the water rights have already 
been acljudicatcd in the SRBA; and some may be in 
tlie process of being adjudicated. The coui-t 
recognized that "a parlial dccrcc is not conclusive 
as to any post-adjudication circumsranccs or 
unauthorized changes in its elements." 1-lie district 
judge acknowledged that even with decreed water 
rights, the Directoi- does have some authority to 
make determinations regarding matei-ial injury, tlie 
reasoiiahleness of a diversion, the reasonableness of 
use and full cconomic development. Even if this 
Couit were to conclude that the CM Rules allow Tor 
further limited analysis in some instances where, 
depending on the case and its specific procedural 
background, there has been an adjudication, this 
does not mean the Rules are unconstitutional in all 
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applications. Rathei-_ the Rules' constitiitionality is 
dependent lipon the procedural h;ickground of the 
specific case; wliich would riiake this an "as 
applied" consrir~~tional atrack. 

CM Rule 42 lists factors "the llirector may 
consider in de tern i i~~i~ig  whcther tlle holders of' 
water rights are suffering inaterial injuty and using 
water efficiently and without waste.."lDAPA 
37.03.1 1 4 2 . 0 1  Such factors iilcludc the system 
diversion, and conveyance ei-ficiency; the method 
of irrigation water application and alternate 
reasonable means o f  diversion. id America11 Falls 
argues the Director is not authorized to consiiler 
such factors before ad~ninistering watcr rights; 
rathel-, the ilirector is "required to deliver tlie / i i l /  
quaniiw of decreed senior watcr rights according to 
theii- r i o i t y  rather than partake in this re- 
evaluation. (emphasis in original brief) American 
Falls asserts the Rules ale defective in giving the 
Director, in essence, the authority tu iiegotiate with 
the senior watel- riglit liolder regarding the qiiantity 
of water he will enforce under a delive~y call-a 
quantity ihat in soilre instiinces, has already been 
ad.judicatcd. 

1321 Clearly: evcn as acknowledged by the district 
court, the Director irlay considcr factors such as 
those listed above in water rights administration. 
Specifically, the Ilirector "has the duty and 
authority" to consider circi~instances whcn tlie 
watcr user is not inigaiing the fiill nuliiber of acres 
decreed undcr the water right. If this Court were to 
rule the Director lacks the power in a dclivery call 
to evaluate whether the senior is putting the water 
to berleiicial use, we ~\'ould be ignoring the 
constitutional requirement that priority over water 
be extended only to those using the water. 
Additionally, the watcr rights adjudicatioris neither 
addi-ess, nor answer; the questions presented in 
deliveiy calls; thus? responding to delivery calls; as 
conducted pursuant to the CM *448 Rules, do not 
constitute a re-adjudication. I-'or example; the 
SRBA court determines the watcr sources, quantity. 
priority date, point of diversion, place, period and 
purpose of use. 1.C. $5  42.141 1(2)(a)-G). Ilowever, 
reasonableness is not an eletnent of a u'ater right: 

thus, evaluatiori of whether a diversion is 
reasonable i i i  the administration context should not 
he dce~lied a re-adjudication. SchodO~, v. Twill Foils 
Land CG Wolei. L'o, 224 1J.S 107: 32 S .C t  470, 56 
1.Ed. 686 (1912). Moreover, a partial decree need 
not contain information on how each water right on 
a source physically interacts or affects other righis 
on dial same source. 
'Typically, the integration of priorities means 
l i~r~it ing groundwater use for the bencijt of surface 
water appropriators because surface water generally 
was developed before gl-oundwater. The physical 
complications of integrating priorities ofien have 
parallels in the administration of solely s ~ i r F ~ ~ c e  
water priorities. The complications arc just more 
f?equent and drainatic when groundwater is involved. 

Douglas L. Grant, Tile Comnple,riiies of Managii~g 
Connecied Su~face and Groz~nd M'aler Under /he 
App~opriurion Llo crrine, 22 Land & Water LRev .  
63, 73 (1987). 

Conjunctive administration "requires knowledge by 
tlic IDWR of the relative priorities of the gi-ound 
and surface water rights, how the various groiind 
and surface water sources are interconnected, and 
how, when, where and to what extent the diversion 
and use of \\,ater from one soulm impacts the watcr 
llows in that source and other sources." A r'i I( 
1,-i-igution 13ist. v ldnho Conse~vaiion Leagz~e, 13 1 
Idaho 411, 422, 958 P.2d 568, 579 (1997). l h a t  is 
precisely the reason for the CM Rules and the need 
for  analysis and administration by the Director. In 
that same vein, dctennining whether waste is taking 
place is not a re-adjudication because clearly that 
too, is not a decreed eletnent of the right. 

American Falls argues, though, that Rule 30.01 
improperly shifts the burden to the senior 
appropriator who has already obtained a decreed 
right and forces tlie senior right holder to re- 
adjudicate or re-prove his decreed nght whenever 
be makes a delivery call. The district court agreed 
and held that the Rules were fatally defective in not 
containing a presumption that "when a junior 
diverts or withdraws water in times of. a water 

0 2007 '1'homsonlWest. No Claiin to Orig. U.S. Govt. Works. 



154 P 3 ~ i  43.; 
143 idirito 862. I54 F'jO 433 
(Cite as: 143 Ida110 862, 154 P.3d 433) 

shol-tagc, it is presumed that there is ii?jiiry to a 
senior." The coun cited Moe v. Hargrr, I 0 Idaho 
302, 307; 77 1'. 645, 647 (1904); as suppot-t for tiiat 
liolding. Mae however, was a case deaiitig with 
competing surface water rights and this case 
involves interconnected ground and surface watcr 
tights. '1-he issues presented are  imply not the same. 
\ m e n  water is diverted froni a suridce strealn, the 
flow is directly reduced, aiid the reduction is soon 
felt by downstream users unless the distances 
involved are great. When water is withdrawn froiii 
an aquifer, liowevci, the impact elsewhere in the 
basin or on a hydrologically connected strcatii is 
t),pically mucli slower. 

Douglas I~. .  Grant, The Cotiy~/e.~iiies o/ A4rmiigirig 
(.'onnecied Surface and Ground M'LIIPI. (/ride)- the 
App,-opriatio,~ Docti-ine 22 Land & Water LRev .  
63; 74 (1987). 

Wliile pcrhaps the Rules can be read in difti-rerrt 
ways, they can be read consistently with 
constitutional and statutory principles. I 'he Rules 
require the petitioiier, tliat is the scnior water rights 
holder, to file a petition alleging that by reason of 
diversion of water by junior PI-iority giound water 
rights holders, the petitioner is suffering material 
injury That is consistent with the statotor). 
provision wliich requires a surface pi-iority water 
I-ight holder claiming injury by junior watet- right 
holders purnpitig from an aquifet- to file a "written 
statement under oath" setting fbnh "thc facts upon 
which [he] founds his belief that the use of his right 
is being adversely affected" by the pumping. I.C. 5 
42-237b. The Rules further provide that the 
petitioner file a desct-iption of his water rights, 
including the decree, license, petmit or  claitn for 
such right, the water diversion and delively system 
he is using and the beneficial use heing made. The 
Rules then provide three additioiial types of 
information which must be provided by tlie 
petitioner; however, the Rules are clear in saying 
that the additional iiiformation should be provided 
only if avaiiahle to the petitioner. 

[33][34][35] The Rules should not be read as 

cotitaining a burden-shifting provisior~ to "449 
make the petitioner re-prove or re-adjudicate the 
right wliich he already has. We note that in the 
Initial Order entered in this case, the Director 
requested extensive information from American 
Fails for the prioi- tiiieen irrigation seasons, to 
wl~icli American I'alls objected in part While there 
is no question tliat sotiie infonnation is relevant and 
necessary to the Director's determination of  how 
best to respond to a delivei), call, the burden is not 
on the senior watei- rights holder to re-prove an 
adjudicated right. 7he  presumption under Idaho law 
is that the senior is etititled to his decreed water 
right, but thcrc certainly may be some post- 
a i c a t i o n  f>crors wliich are relevant to tlie 
deterinitiation of how much water is actually 
nccded. l l i e  IIuIes inay not be applied in such a 
way as to force the senior to demonstrate an 
entitlement to the water in the first place; that is 
prcsumed by the filing of a petition containing 
irifbrtnation about tlie decreed right. The Rules do 
ei\,e the ilirector the tools by wliich to determine ~, 

'-how the various ground and surface water sources 
are interconnected, and how, when, where and to 
what extent the diveisior~ and use d w a t e r  ti-om one 
source impacts /others]." '4 C; l j  irrigation Diet., 
13 1 Idaho at 422, 958 1'.2d at 579. Once the initial 
determitiation i h  made that iiiaterial injury is 
occutring or will occur, the junior then hears the 
burdcn of provirig tliat the call would be futile or to 
challenge, in some other constitutionally 
pcnnissible way, tlie senior's call. 

For the piirposcs of the facial challenge with which 
wc arc faced in this appeal, the CM Rules do  not 
~~iiconstit~itionally force a senior water rights holder 
to I-e-adjudicate a right, nor do the Rules fail to give 
adequate consideration to a partial decree. In an "as 
applied" challenge, it would be possible to analyzc 
on a fully developed factual record whether the 
Director has improperly applied the Rules t o  place 
too great a burden on the senior water rights holder. 
Facially, however, tlie Rules do not do so. 

C. Are the "reasonahlc carryover" provisions of 
Kulc 42.01.g. of the CM Rules facially 

unconstitutional? 
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136jj37j[38j Storngc watci 15 ivatcl hcld iii a 
rcscrvoir and is intcndcd to assist the holder of tlie 
water right in liieeting tlieir decreed needs. 
Canyovcr is the iinilsed water in a reservoir at the 
end ot'the ir~rigatioii year whicli is retained or stored 
fol- futui-e iise in years of drought or low-water. See 
Ray1 v. Salmon Rive,- C'unol Co., 66 ldaho 199, 157 
P.2d 76 (1945) One in:ly acquire storage water 
rights and reccive a vested priority date and 
quantity, just as with any other water right. 1 . C  5 
42-202. '1~heie is no statutory provisioti fol~ 
ohtaining a decrecd r~ght to "cai-ryover" water. 
Obviously. the quantity of any water available at 
thc end of the irrisaiion year is dependent upoil a 
number of  factors like tlie irrigators' needs during 
the season, reservoir capaci~y ant1 amount of water 
in the reservoir at the beginriing oTthe season. 

1391 The district coui-i held that the CM Rules' 
provisio~? allowing a "reasonable" aiiioutil of carry- 
over storagc iirjuses vested senior storage water 
riglits in violarioii oi' the ldaho Constitution and 
water distribution statutes I he relevalit provision is 
found in CM Rule 42. which provides: 
042: DETERMINING MA~SES<IAI, INJURY 
ANI) REASONABLENESS OF W A T E R  
DIVERSSONS (I<UI,E 42). 
01. Factol-c.Factors the ilirector ]nay consider it1 

determining whether the holders of water rights arc 
s~~f fe r ing  material injuty and using water efficiently 
and w i t h o ~ ~ i  waste include. but are not limited to; 
the following: 

g. 'The extent to which the I-equirements of the 
holder of a senior-priority water right could be met 
with the user's existing facilities and water supplies 
by employment reasonable diversion and 
conveyance efficiency and conservation practices; 
provided, llowever, the holder of a surface water  
s torage right sltall be entitlcd to maintain a 
reasonable amount of carry-over storage to 
assure water  supplies for future dry  years. In 
detei-mini~rg a reasonable amount of cany-over 
storage, the Director shall consider the avet-age 
annual *450 rate of f i l l  of stol-age reservoirs and the 
average annual carry-over ibr prior comparable 
water conditions and the prqjected water supply for 

IIIAPA 37.03.11.042.01.g. (emphasis added). In 
responding to a delivery call; this Rule lists factors 
for tlie Ilii-ector to consider ill ~n;~kiiig his 
determination, including the possible use of some 
storage water by the senior in order to avoid 
unnccessaril) cutting off watcr to a junior water 
right holder. It 1s the district court's position tliat: 
"absent a proper showing of. waste, senior stor;lge 
right holdns arc allowed lo storc up to the quantity 
stated in tireit- storage right, iiee of di~llinishmcnt 
by the L3ircctoi." Thus, the question is: are the 
holders of' storage water rights alsc cntitlcd to insist 
on ali available water to canyover for lun~re  years 
in order to assure that their fill1 storage water right 
is rnet (3-egardless of need). 

The district court's decision is based on the 
assiitnption that stol-age riglits are propeiq rights 
entitled to legal proicction. Washing~on (louwiy 
I i r i i  i s .  I:. iiribu)c 55 Idaho 382, 385. 43 
P2d 943, 945 (1935). In 7bihoy this Court held 
that when water is stored, it becomes "tlie property 
of the appropl-iators ... irnpressed with the piihlic 
trust to apply i t  to a beneficial use." id 
Imponan~ly, %/boy did not address tlie issue of 
can~yover. I h e  Coulrt lias also held that i f  one 
appropriates water for a beneficial usc, he has a 
valiiable right entitled to protectiotr hhi~i-cy v~ 
Public 1:rilirie.s (Comi~~'n, 27 ldaho 603, 619. 150 P. 
47, 50 (1915); e n !  v ? w i n  h i / . $  Not-rh Side 
iund ci: Warm- Co., 27 ldaho 643, 651. 150 P. 336. 
339 (191 5). Nevenheless, that propel?) right is still 
subject to other requirements of the prior 
appropriation doctrine. The question is whethcr the 
Dirccloi-'s authoi-ity to litnii the amount o l  water a 
surface storage water right holder can save and 
carryover to the next year, is an unconstitutional 
impairment of storage water rights. IGWA and 
IUWK argue that ldaho law does not allow 
cuitaiitnc~it of vested junior rights when the senior 
does not need additional water to achieve tlie 
authorired beneficial use. Ihey  cite to Schodde v 
7 i j : in  Folis Land <Y. Warel- Co., 161 F. 43 (9th 
C i r . 9 0 )  which held that water rights must be 
exercised with "some regard to the rights of the 
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public" and "necessitici of the people, and not so as 
to deprive a whole ncighboi-Rood or commiinity of 
its use and vest ail absolute monopoly in a single 
individual." iil. at 47. It is IGWA's position based 
on Schodde, that cven vested water rights are not 
absolute; rather, such rigills are liiriited to some 
extent, by tlie needs of otlicr water users and tinis; i t  
is in accordance witli Idaho law to place a 
"I-easonablc" limit on the amount of water a person 
may carlyover for storage i h e  point of the 
reasonable carry-over provisioii, argues IGWA; is 
to determine wllethcr the senior has a si~fiicieilt 
water supply to meet its actual nceds, l-ather than 
routinely permitting \iPater to be wasted throiigli 
storage and non- use^ 

This Court has invalidated a rule adoptcd by a cairal 
company that allowed an individual shareholder of 
the company to hold-over his allotted share of' 
stol-ed water free f i o~n  limitations. which reduced 
the allocated ainoilnt of other shareholders. C;/iivin 
v So/inon Rivm- ('iii?o/ Co., 44 ldaho 583; 258 P. 
532 (1927) I h e  Coiirt invalidated the rule based on 
"possiblc abuses," such as a situation wl~erc a 
shaleholder does not require the full use of his 
allotment; biit he canies it over to thc detriine~~t of 
others. iil at 589. 258 1 '  at 534. I h e  Court noted: 
. and we tllink it clear tliat; whatever may bc the 
exact nature of the ownership by an appropriator of. 
water thus stored by him; any pi-operty rights in i t  
must be considered and construed with reference to 
the reasonableness of. the use to which the watcr 
stored is applied or to be applied. 

Ihus:  it is argued that the same logic supports CM 
Rule 42; which allows the Director to refrain fi-om 
curtailing junior water rights if a senior has 
sufficient sloragc rights to meet his needs. 
However, the Coun in Ruyl v. Salnlon Rivei- Canal 
Co., 66 ldaho 199, 157 P 2 d  76 (1945) limited the 
GIwin  holding to the Pacts in that case: "Quite 
obviously, the above opinion did not hold and was 
not intended to hold that irrigation organizations 
andlor appropriators of water could not accumulate 
within their appropriations*451 and hold storage 

over froin one season to tile next ... The court 
incrciy held the pal-ticolar ,rule offeilded in ccrtaiii 
particulars." liayi, 66 Idaho at 201; 157 1'.2d at 77. 
l l i i s  is siiliply a recogilition that i t  is pcr~iiissihle 
for the canal company to hold water over from one 
year to the next absent abi~se. The Coi~rt upheld the 
amended J-oles in Rig,/ because the earlier 
deiiciellcies and possible abuses identified in 
(llnvin had been rectified The Court also 
rccogiiizcd the "fundamental difference" between 
"the diversion and use of water from a flowing 
stream and a reservoir." lcl. at 208,157 P.2d at 80. 
l h e s e  cases do not address situations where stored 
cal-ryover water was; a1 the time of the litigation; 
hcing wasted by storing away excessive a m o u n t  in 
times of shoitage. Rathel-, the Court foresaw abuses 
that could occur when one is allowed to carryovcr 
water despite detriment to others. Concurent witli 
the right to use water in ldaho "first in time," is the 
obligatioii to put tliat water to beneficial use. To  
permit excessive canyovei of stored water without 
regard to the need for it. would be in itself 
unconstitutional. 'The CM K~iles arc not facially 
unconstitutional in permitting some discretion in 
tlie ilirector to determine whether tlie carryover 
water is reasonably necessary for filturc nceds. 

[40jj4 I /  Again, this is an area wlieir the Itules arc 
not facially invalid, but there is room for challenge 
on an "as applied" basis if the Kules ai-e not applied 
in a manner consistent with tile Constitiltion. 
Clearly American Falis has decl-eed storage rights. 
Neither the ldaho Constitution, nor statutes, permit 
irrigation districts and individual watcr riglit 
holders to waste water or unnecessarily hoard it 
without putting it to some beneficial use. At oral 
argument, one of the irrigation district attorneys 
candidly admitted that their position was that they 
should be permitted to fill their entire storage watcr 
right: regardless of whether there was any 
indication that it was necessar). to fulfill current or 
funire needs and even though the irrigation districts 
routinely sell or lease the water for uses unrelated 
to the original rights. This is simply not the law of 
idaho. While the prior appropriation doctrine 
certainly gives pre-eminent rights to those who put 
water to beneficial use first in time. this is not an 
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absolute rule witlioiit exceptinti. As previously 
discussed, the Idaho Constit~ltioti and statutes do 
not pennit waste and requii-e water to be put to 
beneficial use or be lost  Somewhere between the 
absolute right to use a decreed water right and an 
obligation tiot to waste it and to protect tile public's 
interest in this valuable conrmodity, lies an area klr 
the exercise of discretion by the 1)irector. Tliis is 
certainly not unfettered discretion. nor is i t  
discretion to be exercised without any oversight. 
'lhat oversight is provided by the courts, and upon a 
properly developed record. this Coilrt can 
determine whether that exercise of discretion is 
being properly carried o u t  Tor the purposes of this 
appeal. howcver. the CM Rules are not facially 
defective in providing some discretion in the 
Director to carty out this diflicult and contcntioiis 
t a sk  This Coun opholds thc reasonable carryover 
provisions in the CM Rules. 

1). Are domestic and stock water rights properly 
exempt? 

1421 Not specifically raiscd by IDWR. although 
raised generally in its argument that the district 
c11u11 erred in voiding the CM Rules in their 
entirety, is the issue relating to the CM Rulcs' 
exclusion of domestic and stock water rights iiom 
administration, l'he district court concluded that the 
exclusion of these rights is unconstitutional and 
amounts to an unlawrul taking of. prior vested water 
rights. Article XV, 3 of the Idaho Constitution 
gives priority to domcstic water rights but requires 
that junior water right holders must coinpensate 
seniors for any taking of their water. Article XV, 9 
3 of the ldaho Constitution provides: in pertinent 
part: 
... Priority of appropriation shall give the better 
right as between those using the water; but when 
the waters of any natural stream are not suflicietlt 
for the service of all those desiring the use o f  the 
same, those using the water for domestic purposes 
shall (subject to such limitations as may be 
prescribed by law) have preference over those 
claiming for any other puipose . . .  Bur the usage by 
such subsequent appropriators shall be subject to 
such provisions of law regulating the taking*452 of 

private property and public use; as referred lo in 
section I4 of article I oi'tlris Constitiition. 

Thc relevant CM Rules provision also provides 
domestic w;itei riglrts with priority, exempting them 
fi-oin delivery calls; lio\r,cvcr; unlike the 
Constitulion, the Rules do  not address whether the 
setiiol- user will be compcnsatcd for the 
taking:201 I .  l>on~estic and Stock Watering Ground 
Water Rights Exetnpr. A ilelivery call shall not be 
effective against any grc~und water right used for 
domestic piiqx~scs regardless of priority dare where 
such dotliestic use is within tlic Iiinits of the 
definition sct fortlr in Section 42-1 11, ldaho Code, 
nor against any r o u n d  water right used Tor stock 
watering where si~clr stock wateri~ig is within the 
limits of the deiinitioi~ set forth in Section 
42-140lA(1 I); Idaho Code: provided; however, this 
exemption shall not prohibit the holder of a water 
right for do~nestic or stock watering uses from 
making a delivery call; including a delively call 
against the holders of other do~nestic or  stock 
watering tights, where the holder of such right is 
suflcring material injory. 

IDAPA 37.03.1 1.020. l I .  The district courl 
concluded that this Rule permits domestic users to 
take senior water rights ~\'ithout having to provide 
any compet~sarion. The question is if CM Rule 
20.1 1 is in direct conflict with Article XV, Section 
3 or i f  r l~e two can bc read together and applied in 
accordance u'ith the Constitution. As discussed 
above, a provision of this same mle, Rule 20.02, 
incorporates by reference all idalio law, including 
the Idaho Constitution, into the CM Rulcs. l'he 
Rulcs do not exclude the possibility of a takings 
c l a h  to pruvide such compei~salion. The Rules 
simply restate the portion of Article XV, Section 3 
that givcs priority to domestic water users, stating 
that senior non-domestic users cannot curtail their 
use via a delivery call. 

l he re  is no rcquire~nent that the CM Rules must 
incorporate every possible remedy to a senior who 
feels that his water right has bee11 improperly 
reduccd. A separate takings claim is certainly not 
prohibited by the Rules, The case before us is a 
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f a ~ i a l  : cliallcngc: iintil fiiccd with an appropriate 

factual rccord complaint; we deciiiie to speculate 
about whether n senior water rights holder will be 
properly coinpensatcd. 7hc  Roles are sliificient as 
they are written. 

E. What is the effect of the  severab~lity clause? 

'llie disnict coui-t made no findiiigs with respect to 
the severability clause il)urid ii i  Rule 4 o f  the CM 
Rules. IIIAPA 37.031 1.004. l h c  trial coun simply 
concluded that the Rules were linconstitutionai in 
their elirirety arid t e r c i r c  coinpletely void. 
Recausc this ('oiin concilidrs that thv district coun 
erred in that detem~ination. wc need not address the 
iinpact of the severability clniise aiid whether some 
provisions could continue in ciiect. See, e.g., In re 
SRBA !Vo. 39376, 6.28 ldalio 246. 264; 912 P.2d 
614, 632 (1995) ( "When deteniiining whether the 
remaining provisions in a statute can be sevcred 
fruin the unconstitutioiial sections; this Couit will; 
when possible. recognirc and give ef7kct to the 
intent of the Legislat~irc as expressed through a 
severahility clause in the statiite."). 

F. Are the Respondents entitled to attorney's fees? 

Amcrican F;ills has rcqliested attorney ices on 
appeal if .  i t  prevails. Attorney's fees may be 
awarded to the prevailing party pursuant to I.C. 5 
12-117 if the Court finds tliat "the paily against 
whoin the judgment is rnidered acted without a 
reasonable basis in fact or law." I.C. 12-1 17. 
American Fails is not the prevailing party in this 
appcal and tlicreforc, an award of fees is denied. 

G. Did the district court improperly revoke its 
order  allowing the City of J'ocatello to intervene? 

1431 In the action below, the City of Pocatello 
(City) moved to intervene as a pany to the 
litigation, either by permission or as a matter of 
right. 'The motion was granted by the district court, 
without indicating whether i t  was pennissive or by 
right, conditioned oil the City's representation that 
it would not take any action which would delay the 

proceediiigi. At that poiiit iii tlie proceedings. "453 
the district court had already heard argrnrleiits on a 
motion to disiniss and was draiting its opinion. 
There had also been ~iiotions filed for summary 
judgncnt which were noticed for heal-ing. 'The 
district court issued its decision denying tile mt~tioii 
to disiniss. Ten days after the district coun's ruling 
and eleven days before tlie hearing set or1 the 
pending inotions, tlic City then inoved to disqualify 
the judge for cause. The basis for the City's motion 
was an alleged conflict of interest, which the judge 
had disclosed to the City three nlonrlis earlier. Thc 
district court ruled that the City had misreprcscnted 
its positioii and was taking action to delay the 
proceedings; therefore, the court revoked the earlier 
order granting intervention and denied the City's 
motion to disqiiaIi%. In that final order, the district 
coiin clarified that the earlicr intervention had been 
graiited on a pem~issive basis and not because o f  
any detemiination tliat the City had a right to 
intervene. The City then appealed tlie decisioii 
denying interventioii and also appealed the district 
judge's refusal to disqualib himself 

Pursrianr to I.R.C.P. 24: a judge inay grant either 
perinissive intervention or intcrvention of right. 
l'araphrasing, interventioii is a matter of right 
accordiiig to Rule 24:(1) whcn a statute confers an 
unconditional right to intervcne; or (2) whcn the 
applicant claims an interest rclating to the sub.ject 
of the actiori and the applicant is so situated that 
disposition of the action may impair the applicant's 
ability to protect that interest, "unless the 
applicant's interest is adequately represented by 
existing panies." I.11.C.P. 24(a). In its order, the 
district coun determined tliat the City's interests as 
a holder of water rights were adequately 
~epresented by other parties to this action who 
likewise held water rights. "[llntervention as of 
right has been considcrcd to he a mixed question of 
law and fact involving the discretion of a ti-ial 
judge." Rod)-iguez v. Oakley Valley Srone, Inc., 120 
Idaho 370, 377, 816 P.2d 326, 333 (1991). I h e  
district court did not err in determining that the 
City's interests were adequately represented by 
others and, the~rfore,  the City could only intervene 
if granted permission to do so. 
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[44][45j[46][47] A district court's decision to grait 
or deny permissive ir~terventiori is a iriatter of 
discretion. i;ol.i-eil v Bd. of Comm'rs (,i Leirihi 
('ouniy. 138 ldaho 378; 64 P..3d 304 (2002). In 
determining whcthcr tlic trial coul~t properly 
exercised its discretion. this Court engages in n 
three-part inquiry to determine: whether the trial 
court correctly pel-ceivcd the issue as one of. 
discrction; wlietlrer the trial caul-t acted within thc 
oilter hoiindaries of its discretion and coiisistently 
with the legal standards applicable to the spccilic 
choices available to it: and whether the trial cou~? 
I-cached its decision by an exel-cise of rcason. i d  
"On appeal, tlie appellant carries the horden of 
showing that thc district court co~nlnitted error 
L ~ r o r  u,ill not be presumed but must he 
affirmatively sliowil on the record by appellant.'. Id 
at 390, 64 P 3 d  at 316; quoting Westet-n C n q  Ins. 
Co. v Kicker.7 Jnc.. 1 37 ldaho 305, 306; 48 i' 3d 
634,635 (2002). 

In its decisioli revoking tho prior order granting 
intervention, the district court indicated illat this 
was a discretionary decision. The district court also 
acted within its discrction and consistently with tlie 
legal standards and reached its decision through an 
exercise of rcason. Specifically, the disti-ict court 
found that the City knew of tlie judge's alleged 
conflict as early as 2000, and that it was disclosed 
again by the judgc two months before the City 
sought to intervene. Funhei-, the district coiirt 
observed that the City did not seek disqualification 
until ten days afier the court ruled on the first 
contested motion. Finally, the distl-ict coiirl 
concluded that intervention was sought for the 
puipose of prejudicial delay and the City had 
engaged in improper forum shopping. The City h a  
not met its burden of de~nonstrating that tlie district 
court committed ermr in its exercise of discretion: 
thus, the district court properly revoked the order 
allowing the City to intervene. Consequently, there 
is no need to address the City's argument about the 
ruling on its motion to disqualify the district judge. 

applied" to the facts of this case "454 before 
administrative remedies were exhausted, it was in 
error As to the perceived lack of procedural 
coinponcnts articulated in tire Rules, Rule 20.02 
incorporates ldaho law; tlierefore, the failurc to 
recite certain burdens and evidentialy standards, set 
specific tinielines and set objective standards does 
not make tile Rules facially unconstitutional. The 
('M Rulcs also survive a facial challenge in the 
recognition givcn to partial decrees and in tlie 
ti~eatment of. carryover water. Tlie decision of thc 
district court granting partial suininaly judgment to 
American Falls is reversed. The district court's 
revocation o f t h e  City's motion to intervene was not 
an abuse of discretion aiid is. therefore. afliimed. 
We award costs on appeal to the Appellants. 

Chief lustice SCMROEDEK and Justices 
RIJRDICI<; JONES and KIDWE121.; Pro 'Tern 
co~ icu r~  
ldalio.2007. 
Arncrican Falls Reservoir Llist. No. 2 v. Idaho 
Llept. of Warel- Resources 
143 Idaho 862; 154 P.3d 433 

To  the extent the district court engaged in an 
analysis of tile constitutionality of the Rulcs "as 
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